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| t Bourt, where your Lordſhip preſides at the 


head of the crit inal joriſdiction of N. — King 


dom, is now offered to the public, * is " bet- 
ter evidence of the patience, perſpicuity, legal 


| learning and | ſound ability, that at preſent adorn 


that Court, than whole volumes of panegyric. 


5 As containing many 3 of crfepdinal law 
which were very ingeniouſiy argued at the bar, 
and very ably determined by the Bench, 1 truſt 
it may be of ſome uſe to the profeſſion; and 


therefore preſume to inſcribe it to your Lord- 


„„ utterly 


” <>» 1 
a WV TE TT ex 4% 
+ 3. : * 4 4 1 # 
0 a . , 


b following Report of a Caſe decided in 


% 


ſhip, in an humble confidence that it is not 


„ 
utterl y unworth y of your Lordſhi p's protection; 
to attain which, { ſhall at all times be my moſt 


＋ 2 L Ta 


earneſt ſtudy, wg * any degree to deſerve it, 
would be my greateſt pride. 3 1 488 
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Wu I was firſt wi as Counſel in hs 
Caſe of the King and Keon, there was ſomething 
in.the circumſtances on my inſttuctions which 
excited my peculiar attention ; and being in habits. 
of taking notes, I reſolved to ſet down. the ſeveral 
facts which might take place at the Aſſizes. But 
when the Caſe came to be removed to the Court 
above, my attention became more eagerly inte- 
reſted, from my expectation of becoming pro- 
feſſionally uſeful, as 1 knew that every thing that 
learning could explore, diligence diſoover, or in- 
genuity invent, was to be expected from the 

Gentlemen in the Defence; and when I reflected 
that Criminal Caſes were not very frequent at 
the Bar of the Court of King's Bench in Ireland, 
I therefore thought that an accurate detail of the | 
proceedings muſt be important to the Profeſſors 
of the Law; and I, therefore, whether called on 
as a Barriſter, or not, attended upon every motion 
that was made in the progreſs of the Caſe, and 
every argument that was had, until its concluſion. 
By my being thus engaged in the Caſe, I had 
the advantage of recurring to every Record, and 
5 N if 12 was not too negligent, or incapa- 

ns 


| [ vi 1 WS: 
ble, of the more eaſily underſtanding” the ſcope 


of the arguments; and for the ſame reaſons I 
have ſet them forth, in this publication, at full 


length. | 1 FELL 


m__— * 


Wurx I had looked over my Notes, which 
were. haſtily enough arranged, I felt a conſciouſ- 
neſs that the eloquerice of ſome, the ingenuity . 
of others, and the learning of all, had been much 
injured by my efforts; yet, unwilling to loſe what 
had coſt me ſome labour, I availed myſelf of the 
friendſhip of the Gentlemen 'who argued this | 
Caſe. From them I have met the moſt unte- 
ferved aſſiſtance; and if their arguments have 
been put upon paper with any thing like the 
force with which they OE at the Wo. - it is 
due to their POTIONS: * | | 


Bur SHY upon this , 1 hin availed 
myſelf of this affiſtance, yet I feel it has been ſo 
great a drawback on the - buſineſs of Gentlemen 
of eminence in the profeſſion, that I ſhall not, in 
any future publication of mine, treſpaſs upon 

their patience and emolument, with any reviſion 

of my labours, at the ſame me that I ſhall feel 
myſelf honoured by the communication of the 

arguments of mee. 485) 
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| My "PRs To when I ſet 400 this, was to | 
unite Waker the Records, the F . and the 


Law 


NR 
Law aug from all; and 525 8661 poſtponed 


any publication of the Trial until the motion in 

. arreſt of judgment ſhould be finally decided up- 5 
on; and though this publication was ready fot 
the preſs ſome time ago, yet as ſoon as I heard. - 
that a petition was preferred to the Lord Lieu - 


tenant, praying a Writ of Error, and was referred 


to his Majeſty's Attorney-General, I determined 
that no part of the arguments ſhould appear until 
the final deciſion of the Caſe. That has now ta- 
ken place; and I feel ſome ſort of pleaſure, that 


if I ſhall have committed any error in the latter 


part of my ſubject, it will probably be ſet right b7 
the ability, induſtry, and ingenuity of the two 
= Gentlemen * who have already deſerved ſo wellof 

their profeſſion, by their Reports. in the King's 
Courts, Dublin; and J am happy in the hope that 


by ſuch-appoſite, as well as 'mutual ſtruggles, the 


profeſſion may be benefited; and, according to 
Lord Bacon's motto to his Liber de Augmentis 
Scientiarum n eee & ee | 


Scientia. ; | 18 v4 


* If ir Ray not be improper now to give ſome 
reaſon for the delay of my promiſed Reports 
of Caſes in the Court of King's | Bench in this 
Mein, Vernon and Sctiren. 
k. EKEingdom; 


, 


* 4 = = 
| Kingdom; —1 had intended to:publiſh"them ik 
Michzelmas Term: laft, | but very early in chat 
term I perceived, that the Caſes likely to 
be decided were ſo few, that it would be 
moſt prudent to embody them with the Re- 
port of the Caſes of Trinity Term; and I do 
| not heſiuate to promiſe that I ſhall, very early; 
b- lay them before the public, together with the 
| Caſes: which have been an the laſh ey 
en i ends 3 
„. e 1 1 ——_—; me: 
teftion for my induſtry, was never a ſubject which 
employed my thoughts. I Vas always of opinion 
that. every man awes: ſomething to his profeſſion; 


and I know no man whor bas. in every way, 
been more indebted. to mine than I have, been 
and 1 have had no: other mode of repaying it. 
; than by labour: and if that ſhall/be deemed ufe» 
| fol or advantageous to the profeſſion,” my am: 
bition will a and y induſey' overs 
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5 I N Spring Afhzes, 1787, Bolden at Carick-by Ret 
Shannon, for the county of Leitrim, before the fed 
Honourable James Fitzgerald; then 3 * 
ſecond ſet jeant at law, atid the Honourable John « 
Toler, then his Majeſty's third ferjeant at law, 

the following bill of indictent Was preferred 

againſt Robert Keon, Ambroſe 'Keon, Edward 

Keon, Patrick Carty, and Michael Mullarky: 


County of Leitrim, THE ſurots of out faid Lord Iadict- 
0b wit. the King, upon their oaths 
— preſent, that Robert Keon, 
late of Morea, in the county of Leitrim, Geit. 
Ambroſe Keon, late of Morea aforeſaid, Gent. 
Edward Keon, late of the ſame, Eiq; Patrick 
Carty, late of the ſame, Yeoman, and Michael 
_ » Mullarky, late of the ſame, Gent. not having 
the fear of God before their eyes,” but being 
moved and ſeduced by the inftigation of the 
Devil, on the ſixteenth day of October, in the 
_ . twenty-ſixth year of the reign of our ſovereign . 
| lord George the Third, now king of Great Bri- 


„ 


Rex tain, France and Ireland, and ſoforth, with force 


werſus and arms, at Drynaun, in the county of Leitrim 


| Keon. 


aforeſaid, in and upon George Reynolds, other- 
wiſe George Nugent Reynolds, late of Litterfyan, 


in the ſaid county of Leitrim, Eſq; in the peace 
of God and our ſaid lord the King, then and 


there being, traiterouſly and feloniouſſy and wil- 
fully, and of their malice before-thought, did 
make an aſſault, and that the ſaid Robert Keon a 
ceftain piſtol, of the value of five ſhillings,” then 
and there charged with 3 and leaden 
bullets, which piſtol he the ſaid Robert Keon in 
his right hand then and there had and held to, 


againſt, and upon the ſaid George Reynolds, 


otherwiſe George Nugent Reynolds, then and 
there traiterouſly, feloniouſly, wilfully, and of 
his malice before-thought, did ſhoot and diſ- 


charge, and that the ſaid Robert Keon with the 
leaden bullets aforeſaid, out of the piſtol afore- 
ſaid, then and there by force of the gun- powder 
ſhot and ſent forth as aforeſaid, the aforeſaid 
George Reynolds, otherwiſe George Nugent Rey- 


nolds, in and upon the head of the ſaid George 


Reynolds, otherwiſe George Nugent Reynolds, 


a. little above the left eye-brow of him the ſaid 
George Reynolds, otherwiſe George Nugent Rey- 


nolds, then and there with the leaden byllets 


aforeſaid, out of the piſtol aforeſaid, by the ſaid 


Robert Keon ſo as aforeſaid, ſhot, diſcharged and 
Tent, traiterouſly, feloniouſly, wilfully, and of his 
4 malice a | | 

wound. giving the laid George Reynolds, other- 


ught, did ſtrike, penetrate and 


wiſe George Nugent Reynolds, with the leaden 


. bullets aforeſaid, ſo as aforeſaid ſhot, diſcharged, 
and ſent forth out of the piſtol aforeſaid by the 
ſaid Robert Keon, in and upon the ſaid head of 
him the ſaid George Reynolds, otherwiſe George 
| Nugent Reynolds, a little above the left eye- 


brow of him the ſaid George Reynolds, other- 
viſe George Nugent Reynolds, one mortal wound 


Rex 
d ru 


of the depth of five inches, and of the breadth Ken. 


of half an inch, of which ſaid mortal wound the 


aforeſaid George Reynolds, otherwiſe George 


Nugent Reynolds, then and there inſtantlv died; 


and that the aforeſaid Ambroſe Keon; Edward 


Keon, Patrick Carty, and Michael Mullarky, 
then and there traiterouſly, feloniouſly, wilfully, 


and of their malice before-thought were pre- 
ſent, aiding, helping, abetting, comforting, aſ- 
ſiſting and maintaining the: ſaid Robert Keon to 
kill and murder in manner and form aforeſaid 
the ſaid George Reynolds; otherwiſe George 
Nugent Reynolds, then and there being-a ſubject 
of our lord the King: And fo the Jurors afore- 
ſaid upon their oaths aforeſaid do ſay, that the 


ſaid Robert Keon, Ambroſe Keon, Edward Keon, 
Patrick Carty, and Michael Mallarky, the ſaid 
George Reynolds, otherwiſe George e eee | 


Reynolds, then and there in manner and form 
aforeſaid, traiterouſly, feloniouſly, wilfully, and 
of their malice before-thought did kill and mur- 
der, againſt the peace of our ſaid lord the King, 
his crown and dignity, and againſt the form of 
the ſtatute in that caſe made and provided. 


True BitL, 
Tuo. TeNnisoN and Fritows. 


And the Grand Jury having ſo found the above 
to be a true bill, they were brought to the bar 
on the ſecond day of the aſſizes, and ſeverally 
pleaded Not Guilty, and declared themſelves 
ready for their trial. On the next morning, 
when they were ordered up, three affidavits were 

* 3 8 A 2 ü | 


- ſworn 


1127 


Rex ſworn on behalf of the priſoners, for the pur- 
verſus poſe of putting off the trial, but were held in- 


caſion (Mr. Serjeant Toler); and the pannel being 


ſoners to bail. 


were 


Chriſtopher Sins Williams, | 

ohn Kirwan,” ; 
= Geoghegan, - 1 
„A U Joſeph Browne, 

a George Moore, 


1 © Solicitor, Ch. James e . 


Counſel for the > Priſoners. 


$3 1 B Bloſſet, _ 3 
. I 
B ©: DhiesBurke, OO EI 
i Francis Paterſon, e 
John Dillon, e e 

| Ihn Peter Owen, YETI, 
| | dward King, f? Eſquires, 
E | Ene, Whiteſtone, 4 

| | dmond Stanley, 9 
1 Charles M Carthy, a 
[| St. George Daly, 3 7 
| Edward Carleton 
| TE | And Alexander Boyd. 


\ | | Solicitor, Mr. Jabn Kelly. 
| EE W. R. The ſeveral. Jurors 1 1 0 default 
1 bine seen, ang: the Sheriff fined 5300. 

; | vo "ob 


- 


. ſufficient by the Judge who preſided on that oc- 


called over, there not appearing more than fix-- 
teen jurors, the Court ordered a remanet to be 

entered pro defeftu furator um, 'remanding Robert 
and Ambroſe Keon, and a the other Un . 


The Counſet- for the Crown, * le . 


= Court. —Be it ſo.” wade 


Whiteſtone and Mr, Fox ſuggeſted to the Court, 
that Robert Keon was in ſuch a ſtate of health, 


io the Clerk of the Grawn ; and that the iſſuing as. ihr 


Mr, Attorney-General moved for a certiorari 1 
to be directed to the Judges of Aſſize ſor the Keon, 
county of Leitrim, the Clerk of the Crown of 
the ſaid county, or his deputy, to remove an in- 


- 


dictment for murder. 


A  I6th Junz, 1787, f. K. 


Mr. Attorney-General moved for a habeas 
corpus to bring up the bodies of Robert Keon 
and Ambroſe Keon, then confined in the gaol 
of Carrick-on Shannon, in order to their being 
tried at the bar of this court, which was ordered 
accordingly ; and afterwards Mr. Stanley, Mr. 


that without iminent hazard to his life he could 
not be brought up; that therefore the iſſuing 
of the habeas corpus ought to he reſpited ; an 
Browne, on the other fide, gving obſerved 
that this ſuggeſtion was not verified by any af - 
fidavit, this application was refuſed.  _ 


o 


_ 2 


_  Baronday, Jous 23, 178). B. M. 
. The Prime Serjeant*® moved, that the record of * James 


the indictment in this cauſe might be remanded 1 


of the habeas corpus might be reſtrained, and if Serjeant. 
iſſued ſuperſeded. This motion was founded 
on two. affidaaits of the bad ſtate of health of — 


[ 


- - 2 ” 


. 2 
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Rex 


werſus 


Keon, 
311 ; 55 


44x 
bert Keon, ſtating that he had a dropſy in his 


legs, and other dangerous complaints. 


Mr. Michael Smith made a ſimilar application 


on behalf of Ambroſe Keon. They urged the 
inſuperable difficulty of being removed from 


the proper county where the facts were known, 


and the inconvenience of being continued in 


confinement ſo much longer than was neceſſary, 


for they could be tried at the next Summer 


Aſſizes, whereas by the rules of the Court they 


could not be tried at the bar before next Eaſter 
Term, „ 5 | | | | 


Curt. This buſineſs takes the lead of all 


IS. 1 oF 
1 8 - 8 


Mr. Fox, ſame ſide. A foundation ought to 


be laid for a trial at Bar, that there was danger 


of not having an impartial trial; was it more” 


probable.to Have 4 number of Jurors here than 


f3 « 7 * 


Mr. Attorndy Geneful and .. Geog began, o 
the other fide; —If Juſtice cbuld be attained at 


the afſizes, thete could be no objection t the 
motion, but it 


was im poſſib 


what had already happened there. On the firſt 


day of the aſſiaes they were all, as they declar 
ed, ready for their trials; but on the next day 


they endeavoured to put them off by affidavits. 


they had a counter affidavit which ſtates, that ſo 


And when the Court over-ruled the affidavits, 
though there was a pannel of more than eighty, 
ſcarcely any could be got to appear. It is ſworn 

that Robert Keon has 'a dropſical tendency; and 
that Ambroſe Keon is troubled with an indigeſ- 


tion and Want of appetite. On the other hand 


far 


Je not to reeollect 


— _— 7 1 —_—_— * an 


/ 


1 ; 


far would a journey to town be from injuring * 


them, that the Phyſician ſwore he believed it 


would be of advantage to their health. + 


ground by the Counſel for the Keons ; the queſ- 
tion is not whether an impartial trial can be had, 
but whether there can be any trial at all 


if it be to be tried in the county of Leitrim. 


The removing of the Priſoners ought to be con- 
ſidered as a lenity to them. If they are in bad 
health, it removes from them the agitation ariſ- 
ing from the expectation of a ſpeedy trial. But 
though it was urged at the bar that they may be 
tried at the next aſſizes, it was aſſertion only, 

for there was no affidavit that they would be 
ready then to take their trial. What ground 


W of hardſhip is there to be complained of? It 


had been confounded with the cafe of the Steel 
Boys, who had been tried by the Jury of ano- 


ther county.—lIf this caſe be of ſuch magnitude, 


ſuch a Coloſſus as to prevent a jury from at- 


| tending here or in the proper county, this 
Court muſt try whether the law is not too 


ſtrong for the obſtinacy or folly of a county 
of Leitrim Jury, who bad fer the law at defi- 
ance by a criminal apathy, and had ſtood out 
againſt trying the Priſoners. There was no 


5 | hardſhip whatſoever in the Rule made; the Re- 
cord was here, the Habeas Corpus had iſſued, 


and the Priſoners had near four months to take 


aſſiſtance from Phyſicians; in point of legal aſſiſt- 


ance they muſt alſo be bettered. In the caſe of 
the King againſt Sheehy, a popiſh prieſt, he was 
tried at the bar of this Court and acquitted ; he 
was ſent down to the county of Tipperary and 
convicted. So that in point of 9 the 
| 5 | Priſoners 


« E 


"Kew 
Noos 


3 1 8 = 
Prifobers are bettered ; audi in point oſ e 
the Public. —The motion -muſt, be anale. | 


— los a7th, 1787 B. K. 


| Mr. Curran and Mr. 'Geoghegan 8 hit 
a day might be fixed for the trial of the Keons 
in the next term, all the Records being here. 
and the Return of the Habeas 2 15 Oy! out 2 
that day. 


The Court appointed the ſecond. Friday in 5 
the next Michaelmas Term. , 


Mr. Geoghegan moved that the Sheriff r might be. 
be directed to return the grand pannel. 


The Court refuſed this Xs Ke The 
Sheriff will return a Jury in the uſcal way, 
and under the TORR, Progeſs, 


«jw 


2 ap the laſt Summer Af izes WR hae for * 155. 
Leitrim before the Honourable Mr. Juſtice Crookſhank, * 
the Honourable Mr. Juſtice Bennet, Edward Keon, Patrick 
Carty and Michael Mullarky ſurrendered themſelves in diſs 
charge of their bail, and the priſoners Robert and Ambroſe ' 
. Keon being btought to the bar, the ſeveral proſecutors. were | 
bound over to attend and give evidence againſt them at the if 
bar of the Court of King's Bench on the 16th day of No- 
vember following. The priſoners Robert Keon and Ambroſe 
Keon were remanded j and the other priſoners; Edward Keon, 
Patrick Carty and Michael Mullarky re- admitted to bail z no ob- 
* having been made on behalf of the Crown, Ut audivi. 
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| Faix, Novenses 16th, 158g. Þ. Bit » 


This day, purſuant to the order of Wedneſ- Ret. 
ay, june 27th, Robert Keon and Ambroſe Kean. 
Kcon, who had been brought up in the courſe | 
of the vacation, and committed to the gaol of 
Newgate ; and Edward Keon, Patrick Carty and 
Michael Mullarky, who; had futrendered 'them- 
ſelves in diſcharge of their bail, were brought 
up to the bar of this Court; and the Deputy ; 
Clerk of the Crown proceeding to read a docket 
of the Record ®, the Court demanded why he 


r 
* 
Ts 


Ws - 2 did 
+ County of Leitrim] BE it remembered that at a general Rzconn] 
to wit, Aſſizes and general gaol delivery held at 
— - Carrick--n-Shannon, in the county of 


Leitrim, in and for the ſaid county, the twenty-lixth day of 
March, in the twenty-ſeventh- year of the reign of out Sove- 
reign Lord George the Thitd; now King of Great Britain and 
== ſoforth, and in the year of our Lord one thouſand ſeven hun- 
dred and eighty-ſeven, before the Honourable James Fitz- 
Gerald, Efqz his Majeſty's Second Serjeant at Law for his 
kingdom of Ireland, and the Honourable John Toler, his Ma- 
jeſty's Third Serjeant at Law for his ſaid kingdom of Ireland, 
+ Juſtices and Commiſſioners of our ſaid Lord the King, aſſigned 143 
to hold all the Aſſizes, and alſo to hear diſcuſs, and determine all ,;ou. © 
and every treaſons, murders, manſlaughters, robberies, felonies, 
= unlawful aſſemblies, crimes, contempts, offences, evil doings, 
and cauſcs whatſoever and alſo aſſigned from time to time to 

| deliver the gaol of our ſaid Lord the King, of the county of 
Ceon, Leitrim aforeſuid, of all the priſoners and malefactors therein 
o ob- being, by virtue of a Commiſſion of out ſaid Lord the King, 
didi. - bearing date at Dublin the nineteenth day of February, in the 
"twenty-ſeventh year of the reign of our ſaid: Lord the King 
:aforeſaid; upon the oath of Thomas Tenniſon, Eſqz the Gnans 
Right Honourable Owen Wynne, William Parſons Percy, Eſq; Ju 7. 
Jambe» Johnſton, Eſq; Richard Cunningham, Eſqz Thomas * 
Dickſon, Eſq;. Patrick Carter, Eſq; Thomas Tenniſon, jun. 

Kſqz Launcelot Lawder, Eſqz Johg Johnſon, Eſqz Johnſton 
CON | Morton 


| [20] 
'Rex did not read the entire, he anſwered, that it was 
gerſus all that for the preſent was neceſſary ; and then 
M te ES EN CR ö 
Leon. having received the pannel from John Peyton, 


Morton, Eſqz John Crofton, Eſq; Richard Irwin, Eſa; 
William Shanly, Eſq; John Cullen, Eſqz George Percy, 
Eq; Duke Crofton, Eſq; John Carleton, Eſq Robert John- 
ſton, kf; Connolly Coen, Eſqz John O*Brien, Eſq; Coote 
Niſbett, ;Eſq; William Slack, Eſqz good and lawful men of 
the county of Leitrim, aforeſaid, which fard Jurors being then 
Ind there duly impannelled, ſworn ahd charged to enquire on 
ehalf of our ſaid Lord the King, and the body of the county 
of Leſtrim aforeſaid, of ſuch matters, articles and things ab 
were then and there enjoined them and given them in charge, 
Indi&ment. it is preſented in manner and form following, that is to ſay, 
a County of Leittim, to wit. The Jurors of our Lord the King, 
upon their oaths preſent, that Robert Keon, late of Morea, in 
the county of Leitrim, gentleman 3 Ambroſe Keon, late of 
Morea aforefaid, igentleman 3 Edward Keon, late of the ſame, 
Efq; Patrick Carty, late of the fame, yeoman z and Michael 
Wuilarkv, late of the fame, gentleman 3 not having the fear 
of God before: their eyes, but being moved and ſeduced by the 
inſtigation of the devil, on the ſixteenth day of October, in 
the twenty ſtxth year of the: reign. of our Sovereign Lord 
. Secorge the Third, now King of Great Britain, France and 
* Ireland, and foforth, with force and arms, at Drinawn, in the 
TCTounty of Leitrim aforeſaid, in and upon George Reynolds, 
RR: | otherwiſe --George Nugent Reynolds, late of Litterfyan in the 
| | county of Leitrim, Efq; in the peace of God and of our 
1 aid Lord the King, then and there being, traiterouſly and 
| feloniouſly and wilfully, of their malice aforethought, did 
| make an aſſault; and that the ſaid Robert a certain piſtol of 
/ the value of five ſhillings, then and there charged wich gun- 
5 powder and leaden bullets, which piſtol he the ſaid Robert 
= EKcon in his right hand then and there had and held, to, 
1 a uinſt, and upon the ſaid George Reynolds, otherwiſe George 
. LIM | Nugent Reynolds, then and there traiterouſly, ſeloniouſſy, 
ns wilfully, and of his malice beforethought, did ſhoot and diſ- 


1 charge, and that the ſaid Robert Keon, with the leaden bullete 
q + --» mfbreſaid, out of the piſtol aforeſaid;' then and there by force 

= » the gunpowder, ſhot and ſent forth as. aforeſaiĩd, the:afore- 
11 aid George Reynolds, otherwiſe George Nugent Rey node, in 
| and upon the head of the ſaid George Rey nolds, otherwiſe 


George Nugent Reynoldp,'a little above the left W 


e | 

Eſq; High Sheriff of the county of Leitrim, ger 
he read the following Return — ** The ex- werft 
cu-ion of the within Writ appears by certain Keon. 


S : | 

5 e pannels hereunto annexed—39 anſwers John gruen 
1 % Peyton, Sheriff. T“ „ ot the Ve- 
1; | B 8: - I The nire Fa- 
5 e | . cias. 

I; him the ſaid George Reynolds, otherwiſe George Nugent | 

"8 Reynolds, then and there, with the leaden bullers aforeſaid, 

1 out of the piſtol aforeſaid, by the ſaid Robert Keon ſo as afore- 

te ſaid ſhot, diſcharged and ſent forth, traiterouſſy, feloniouſly, 

of willfully and of his malice aforethought, did ſtrike, penetrate 

N and wound, giving the ſaid George Revnolds, otherwiſe 

n George Nugent Reynolds, with the leaden bullet aforeſaid, ſo 

7 as aforeſaid ſhot, diſcharged, and ſent forth out of the piſtol 

16 aforeſaid by the ſaid Robert Keon, in and upon the he:d of 

e, him the ſaid George Reynolds, otherwiſe George Nugent 

V's Reynolds, a little above the left eye-brow of him the ſaid 

2 George Reynolds, otherwiſe George Nugent Reynolds, one 

in mortal wound of the depth of five inches, and of the breadth of 

of half an inch, of which ſaid mortal wound the aforeſaid George 

e, Reynolds, otherwiſe George Nugent Reynolds, then and there 

el inftantly died; and that the aforeſaid Ambrofe Keon, Edward | 

ar Reon, Patrick Carty, and Michael Mullarky, then and there 

ne traiterouſl y, feloniouſly, wilfully, and of their malice before- 

in thought, were preſent, aiding, helping, abetting, comforting, 

rd alliſting and maintaining the {aid Robert Keon to kill and mur- 

1d der, in manner and form aforeſaid, the ſ2id George Reynolds, 

he otherwiſe George Nugent Reynolds, then and there being a 

s, ſubject of our ſaid Lord the King; and ſo the Jurors aforeſaid, 

he upon their oaths aforeſaid, do ſay that the ſaid Robert Keon, 

ur Ambroſe Keon, Edward Keon, Patrick Carty, and Michael 

nd Mullarky, the faid George Reynolds, otherwiſe George Nugent 

id Reynolds, then and there; in manner and form aforefaid, 

of traiterouſly, feloniouſly, and wilfully, and of their malice be- 

n= forethought, did kill and murder, "againſt the peace of our : 

ett ſaid Lord rhe King, his crown and dignity, and againſt the 8 
Os form of the Statute in that cafe made and provided: Where- 6a ado. 
92 upon the ſaid Rohert Keon, Ambroſe Kean, Michael Mullarky, MENT. 

ys Edward Keon, and Patrick Carty, in their proper perſons, 

1. then and there came before the juſticęes and Commiſſioners 

ets | Aforeſaid, under the cuſtody of John Peyton, Eſqy Sheriff of 

ce the County of Leitrim aforeſaid, ro whoſe cuſtody they the 

e- ſaid Robert Keon, Ambroſe Keon, Michael Mullarky, Edward * 
. Keon, and Patrick Carty, for the crime aforeſaid, were before b 
iſe A e 


that 


- 


PLza; not 


guilty. 


Iss. 


AWARD of 


b 


Venite. 
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TI names of the perſons. returned on the 
pannel were then called over, and two hundred 


and forty-two having appeared, the priſoners 


were aſked by the Deputy Clerk of the Crown, | 
if they joined in their ghallenges. Mr. U hite- 


one, of Counſel for the priſoners, moved to 


have the * Certiorari, Return thereon, and the 
that time committed, being brought to the Bar of the ſaid Court, 
in cuſtody as aforeſaid, and forthwith being demanded concern- 
ing the premifſes in the ſaid Inditment above ſpecified, and 
charged upon them, how they will acquit themſelves thereof, 
they ſay, and each of them ſayeth, that he is not guilty thereof, 


and thereof for good and evil they ſęverally put themſelves - 


upon the Country, and William Chapman, Eſq;z Clerk of the 
Crown and Coroner of our ſaid Lord, the King, who for our 
ſaid Lord the King, in this behalf, doth proſecute, doth the 
like, and ſoforth; which ſaid Indictment, with all things 
touching the ſame, our ſaid Lord the King, for certain reaſons, 
cauſed to come before him to be determined (Therefore to try 


the iſſue aforeſaid, in manner aforeſaid, joined, the Sheriff of 


the County of Leitrim is commanded that he do not omit, 
and ſoforth, but that he cauſe to come before the ſaid Lord the 
King, on Friday next, after the Morrow of Saint Martin next 


coming. whefeſoever and ſoforth, twelve and ſoforth, by whom 


and ſoforth, and who neither and ſoforth, to recognize and ſo- 
forth, becauſe as well and ſoforth, the fame day is given as 


well to the ſaid William Chapman, Eſqz Coroner and Attorney 


of our ſaid Lord the King, who for our ſaid Lord the King in 
this behalf proſecutes, who and ſoforth, as to the ſaid Robert 


Keon, the ſaid Ambroſe Keon, the ſaid Michael Mullarky, the 
ſaid Edward Keon, and the ſaid Patrick Carty, there and 


ſoforth.) 


| 5% GEORGE the Third by the Grace of God of Great 
Britain, France and Ireland, King Defender of the Faith, and 


ſoforth. To our juſtices of aſſize and general gaol delivery, 
held for the county of Leitrim, the Clerk of the Crown of 


the ſaid county, or his deputy there greeting. We being de- 
 firous for certain reaſons that there ſhould be truly certi ed un- 
to us, the cauſes of all and ſingular inquiſitions, preſentments, 
Indictments or  recognizances, remaining in your cuſtody or 


in the cuſtody of any of you, wherein Robert Keon, Edward 


Keon, 
aw 75 


11 "ON 
Fnire read. They were read accordingly ; and ger 
Mr. Whiteftone then was go'ng to object to ven. 
them, when the Court informed him that they Keon. 
could hear no objections now ; and that he would 
CANOES Dine? ee 


eon, Ambroſe Keon, Michael Mullarky, and Patrick Carty, 
ſtand indiQed or preſented of any treaſon or murder, or any 
ſuch like offence, or by whatſoever other name, ſur-name, or 
addition of name or ſur- name, the ſaid Robert Keon, Ambroſe © 
Keon, Edward Keon, Michael aller. and Patrick Cart y, 
are eſteemed or called in the ſame. We therefore command 


you and every of you, that the ſaid jnquiſitions, preſent- 


ments, indictments, and recognizances, witk all things touch- 


ing the ſame, in as full and ample a manner as the ſame re- 


mains in your cuſtody, ot in the cuſtody of any of you, to 
us on Friday next after the Morrow of the Holy Trinity next 


coming, whereſoever we ſhall then be in Ireland, diſfinctly 


and plainly, do ſend under your ſeals or the ſeals of any of 
you, together with this writ, that we may inſpect the premiſ- 


es, and cauſe further to be done thereuppn, what ſhall appear 


to us of right according to the laws and cuſtoms of this our \ 
kingdom of Ireland ought to be done. Witneſs John Lord 


_ Earlsfort, at the Kings Courts, the twenty-firſt day of May, 


in the twenty- ſeventh year of qur reign, 

Meir, Auen. CARTER, 
By the Court for the kiog-. | 

(Allowed) EARLSFORT. 


ReTyxy of 


humbly certify that the execution of the within Writ to me 

directed, appears by a certain record, indictment, examina- 
tions and inquiſitions hereunto annexed, 

So anſwers 2 

WILLIAM CHAPMAN, 

C.exx Crown, * | 


(Sraz.) 


Rex 


verſus 
| Reon, 
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have four days to move upon after the trial, and 
might then avail his client of any objections to 
the record when made up. | 


An affidavit was then ſworn by the priſoner, 
Robert Keon. . 


The Prime Serjeani.— This I apprehend is 
the proper time for me io make uſe of that li- 
cence which the Crown has been graciouſly 
pleaſed to grant me, and to make an application 


on behalf of the unfortunate gentleman at your 
bar, who for thirteen months has been the moſt 


oppreſſed, traduced, and miſrepreſented man 
living; and yet from the conduct of his profe- 
cutors, he feels himſelf obliged to throw him - 
ſelf upon the juſt ice of the Court, and to deſire 
to poſt pone to a future day the vindication of his 
character, dearer though it is to him than life it- 


ſelf. The appearance of the Jury upon this oc- 


caſion ſpeaks more loudly than volumes of affi- 
davits could. A pannel of three hundred and 
ſixty returned and appearing, is ſo unuſual and 
unprecedented, that every man muſt ' tart at its 
novelty. It has in fact put the nomination of 
the Jury in'the power of his proſecutors, and 


made the ſtatute of Edward *“ a nullity. This 
practice would be more grievous to the ſubject 


than that which the ſtatute intended to correct. 


The prifoners muſt go through the whole of 


the pannel before the proſecutor can be called 
upon to aſſign any cauſe of challenge, and-by 
that means the proſecutor has a kind of election 
or nomination of the Jury, or rather a veto upon 


every man, returned. — There are ſome prizes, it 


is true, and very rich ones in this pannel, but 
of theſe the proſecutor can deprive the unfortu- 
Pe” nate 


5 „ E | 
nate priſoner, and leave him in ſo large a number , 
of blanks, that he muſt riſk every thing dear to A 
the feelings of a man —his life and his honour— Kean, 
T be Sheriff is a gentleman highly honourable, © 
and he, 1 am ſure, would not have made ſuch 
a return, if he did not think himſelf at once 
vindicating the honour of his country, and com- 
plying with the direction of the Court. The 
Court gave no direction.— It has been rumoured 
that a jury could not be had at the laſt aſſizes 
for the trial of the priſoner in the vicinage, and 
now three hundred and ſixty Jurors appear at 
your bar, one hundred miles diſtant from their 
country the poiſon imermediately adminiſtered 
by the proſecutors has operated. The paſſions 
of the country have been inflamed-and by ſuch. 
means but let the affidavit ſpeak for itſelf, — 
It ſtates that ever ſince the death of the late 
George Nugent Reynolds, the proſecutors have 
ufed their moſt earneſt endeavours to prejudice 
the minds of the people againſt the priſoner Ro- 
bert Keon ; the appearance of the Jury proves 
with what ſacceſs—lIt ſtates that the public 
mind would have been otherwiſe fair, calm and 
diſpaſſionate.— It ſtates, that ſhortly after the 
death of George Nugent Reynolds, an inflam- 
matory ballad was by the procurement of the 
proſecutors compoſed and circulated rhrough the 
county of Leitrim, wherein the priſoner's name, » 
being Keon, he is compared to Cain who com- 
mitted the firſt murder. It ſtates the republica- 
tion of this ballad in this city on the eve of this 
trial, and the ſinging of it through that quarter 
of this city in which the county of Leitrim has 
depoſited itfelf for the preſent occaſion. It ſtates 
that ſeveral of the pri ſoner's witneſſes have been 
ſpirited away - that private inquiſitions have been 
to held; 


See 


printed 
trial. 
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held ; that the witneſſes have often rehearſed 


their parts, and would now come forward conti- 
dent in their fictitious conſiſtency ; and the ab- 
ſence of thoſe who, if not ſpirited away would 
be forthcoming to contradict. them. Upon the 
ground of this affidavit calling loudly for an an- 


ſwer, and the few authorities I cite, I truſt the 
Court will poſtpone the trial. 


rt | In the caſe of 
the King and Martha Grey,* the Richmond Park 
Caſe, the Court put off the trial in conſequence 
of libels circulated to prejudice the jury. 
In the Caſe of the King and Brownrigg, at the 
Old Baily, the trial was 1 on the ſame 
principle. In the Caſe of the Dean of Saint 


Aſaph, the trial was to have been before Sir 


Lloyd Kenyon, and it was put off becauſe ſeve- 


ral extracts from Locke, Doctor Towers, and 


others, recommending the principles of the ori- 
ginal libel, had been printed, and circulated thro” 
the country for the purpoſe of infſuencing the I u- 
Ty. If the trial be poſt ned, no difficulty can en- 

ſue, it can only delay, not elude juſtice, whereas 


if the unfortunate priſoner ſhall, under the eir- 


cumſtances ſtated, be ordered upon his trial, it 
will be impoſſible for the Court to redreſs him. 
Better, ſays the law, it is that ninety-nine 
guilty ſhould eſcape, than one innocent man 
mould ſuffer. - Vour Lordihips ſurely will give 
the fever ſome time to ſubſide. 1, for my own 
part, have ever been of opinion, that applications 
on behalf of a proſecutor and a prifoner, to 
poſtpone trials, ſtood upon different grounds 
the priſoner dehres it at an high price, the poſſi; 
ble relinquiſhment of the advantage of the croſs 
examination of the witneſſes againſt him, and the 
death of his own ; whereas, by. the information 
given, the evidence of the proſecution is as it 

"+ Bf 6 „ DE 


E 

were perpetuated, and if the witneſſes ſhould 
die, the information may be made uſe of againſt 
the Priſoner, without the advantage of a croſs 


Record, 4s was done in the caſe of the King 


againſt Kilduff, under Lord Anally's Act, or 


you may appoint a trial at bar in the next term; 


it will be but a delay of a few days, a delay con- 
ſiſtent with the principles of the law. In re- 


proach of the worft days of the Roman'Empire, 


the ſatyriſt ſays, © De morte hominis nulla cunflatio 
knga eſt” But the law of England fays, That 
here the life of a man is concerned all poſſible 
_ deliberation ſhould be had.“ In 'the interval 
which is tlefired, the Effect of thoſe datigerous 
_ and inflammatory libels will die away, the wit- 
nefſes of the Priſoner may 1 be recovered, 
the public mind will have time 
fubfide into a temperate diſpoſition 
ſpirit of inveſtigation and enquiry. 


The affdavic was then” read, which was in 
Fubltance as ſtated by the Prime Serjeaty, 


e to cool, and will 
ank a calm 


Rer 
w2rſus 
Keon. 


Mr. Necorder & Ratcd tliat the other priſoners Denis 


were ready to abide their trials. 
| Lord Earls, 


7 


obferve, both on the time and the manner in 


which the affdavit was made. It was handed 
to the priſoner in the preſence of the Court, and 


GBeorges 
ebe eee 
Lord Earl er r all agreed in the 
Nals 1 be made; and it is impotlible not 10 


he read it, and ſwore it. In a cafe of ſuch con- 


ſequence, fo many futile objections have bern 


ſcarcely ever made. The Court is ſworn to do 
juſtice between the crown and the ſubject; were 
it not, and if it could 

"IF PS +: : better 


be moved, it had been' 
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Rex better it had not been read. The pannel is ſaid 
— ang to be too large. The five priſoners have been 
> aſked, would they join in their challenges: ſhould 
the Court permit them to ſever, they may 
challenge one hundred, and does not this alone 
ſhew the neceſſity of a large pannel. If after 
thirteen months confinement, and an appear- 
ance of two hundred and forty-two freeholders, 
an impartial and unprejudiced Jury cannot be 
had, it never can. If an unprejudiced Jury 
cannot be found in that number, can it be found 
in forty ?—If thirteen months has not given 
time for men to become cool, their minds never 
will cool. —Why ts this cauſe here? Is it be- 
cauſe the minds of thoſe who might be on the 
Jur might be heated? No. No Jury could 
be had to gratify their feelings.—If there were 
any leaning, it was on the other ſide. They 
abandoned 5. dignity of juſtice, and permitted 
the priſoners to go untried. It is objected that 
inflammatory publications have been diſperſed. 
Is there any time in which ſome friend of the 
priſoner may not diſperſe theſe wretched pub- 
lications ?—Sir Fletcher Norton was once well ſet 
down by a Juror, on a complaint made by him 
of papers diſperſed againſt his client; the Juror 
.  drily ſaid, I have got a paper on the other 
« ſide.” They are called in this miſerable pro- 
duction, “ beaſts of prey.“ Could any thing 
like this influence the meaneſt freeholder? No; 
the mind of every man would revolt againſt ſuch 
ribaldry. The inference io be drawn from this 
kind of charge 1s, that while- a ballad-monger 
. Exiſts no criminal is to be tried. Brownrigg's 
caſe is cited, as an authority for poſtponing a 
trial on account of publications. That was an 
C Bailey caſe, where the ſeſſions occurred 
D 8 rh quickly 


bens oe As AM Re. - ve 0 
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22 after the fact. This has happened more 
t 


an twelve months ago, and in ſuch a period 
of time every man muſt have approached the 
ſacrament. Martha Grey's caſe was allo cited; 
it is as far -from Martha Grey's caſe, as from 


between the Crown and the ſubject; not as the 
name of the Crown is aſſumed for the Fuftice of 
the country in every criminal proſecution. - As 
it was well obſerved by Queen Elizabeth to Lord 
Bacon, when he as Attorney General told her 
Majeſty that he was gui pro Domina Regina 
% proſequitur.” Not Domina Regina,” replied 
the Queen, in the true ſpirit of the conſtitution, 
but Domina FJuſtitia. In Martha Grey's caſe 
Richmond Park had been ſhut up, and a ſubſcrip- 
tion had been ſet on foot to prevent its continuing 


any thing in the books. Thar was an angry caſe | 


ſo. The firſt opener of that popular buſineſs was 


a cobler, who, poſſeſſed of the noble ſpirit of the 
conſtitution which adorns that bold and gallant 
people, excited them to preſerve an ancient pri- 
vilege. There two of the principal proſecutors 


was by the friends of the priſoner himſelf.— 
There is one reaſon, and one only, that has a. 
colour of weight with it, and that is, that the 


witneſſes for the priſoner have been ſpirited 


away; but what fact is there to ground this 
general aſſertion— The names of witneſſes are 
not mentioned; nor is it aſſerted that Crown 


ſummonſes have been at all iſſued ; nor has the 


place of their abode been at all aſcertained; nor 
any reaſon given why their attendance was not 


procured. Theſe are the principal objections; 


and is there any of them that takes this from out 
8 2 „ the 


were by affidavit charged with having procured 

the libel to be written, publiſned and delivered. 

Here, for ay thing appears, the publication 
[ 
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the Rule in Foſter, & where it is ſaid that affidavits, 
even in High. Treaſon, ought to, be ſparingly ad- 
mitted. It is faid that Judges ought to be Coun-. 
cil for the priſoners—ſo they ought- Why? — 
for the ſake of juſtice. But were the Court 
now to poſtpone the trial, would it be juſtice 2 
' hirteen months have elapſed. ſince the fact has 
taken place, The Court cannot keep witneſſes 
alive. Beſides, if the party. complained of is ſo 
Powerful, witneſſes may be tampered with, If 
may be neceſſary to oblerve to theſe who. bear 
the Cow t, that it is not becauſe. they hear a man 
_ accuſed of a crime, that they are therefore to 
believe him guilty. No. God, forbid for tho 
dignity of human nature, they ought to think 
him otherwiſe. Thus much might, be proper 
to obſerve, aſt any perſon wha might he on. 
the Jury ſhould have paid any attention ta the 
affidavit. It had been ſuggeſted that the Court 
might remand, him. If it did, perhaps there 
might again be no Jury; it was therefore. the 
opinion of the Court that the trial ſhould, now 
go on, and not compel the Sheriff perhaps a 
jecond time to. bring up. ſo. large a number of 
| freehvlders from the county of Leitrim, | 


Mr. Recorder then faid he meant on hehalf of 
the priſoners to challenge the Array. The foun- 
dation of his challenge was, that the Sheriff 
had returned too many on the pannel. And he 
here prayed that the 4 enire and Return thereon 
might be read; and the Council for the Crown 
not objecting, they were read accordingly. The 
Court demanded, would the priſoners join in their 
challenges. Mr. Recorder anfwered they would 
not. i | | 


The Court. —TFhen try Robert Keon alone. 
1 . 
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Mr. Recorder e tendered! the fling % 
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The King W Robert AND 1 bow. | hore the 
Neon, Gentleman, Am- ſaid Robert Keon in his 
broſe Keon, Edward ꝙ proper per ſon, comesand 

 Keon, Pairick Carty, | prays oyur af; the ſaid 

ard, Michael — writ of uenire fucias and 

— —— + the return thereto, and 

they are read. to him in the words following: . 
„% George the Third, by the Grace of God, ng 

Great Britain, France, and Ireland, King. De- 

% fender of the Faith and ſo forth, he _ | 

6 riff of the county of Leitrim greeting. | 

« command you that you omit not for: any — 

4 berty within your bailiwick, but that you cauſe 

* to come before us on Friday next after the 

* morrow. of St. Martin next coming, hereſo · 

* ever we ſhall then be in Ireland, twelve free 

«and lauful men of the body af your county, 

« every of whom fhall have forty ſhillings, ſter- 

ling atleaſt in lands, tenements, or rents, by 

< whom the truth of the matter may be better 
„ known, and who are in no wiſe related either 
© to William Chapman, Eſq; Coroner and Attor- 

* ney of our ſaid Lord the King, of the county 

0 of Leitrim, who. for our faid Lord the King 

1 in this behalf profecutes, and Robert Keon,, 

* Ambroſe Keon, 4 — Keon, Patrick Carty, 

* and Michael Mullarky, to conſider upon their 
 *. oath, if they the ſaid Robert Keon, Ambroſe 
0 Koo, Edward Keon, Patrick Carty, and Mi- 
% chael Mullarky, be guilty of a certain trea- 
4. fon and murder whereof they ſtand indifted, 
bf becauſe 


[= |] 
i ; 
Rex * hecauſe the ſaid William Chapman, Attorney. 
Ka and Coroner of our aid Lord the King of our 
( county of Leitrim, who for our ſaid Lord the 
King in this behalf proſecutes, and the ſaid 
% Robert Keon, Ambroſe Keon, Edward Keon, 
4 Patrick Carty, and Michael Mullarky, between 
© whom the contention is, have pat themſelves 
* thereof oh that jury, and have you then therethe 
* namesof that juryandthis Writ. Witneſs, John 
* Lord Earlsfort, at the King's Courts, the twen- 
„ ty-feventh day of June, in the twenty- ſeventh 
Rr ruin. year of our reign. The execution of the with- 
n writ appears by certain pannels hereunto 
% annexed. So anſwers John Peyton, Sheriff.” 
Which ſaid pannel being read, Robert Keon 
prays judgment of the ſaid return and of the ar- 
ray of the Jurors aforeſaid, | and that the ſame 
may be quaſhed, and for cauſes of challenge he 
ſets down, and doth aſſign to the Court of our 
Lord the King the cauſes 1 That the 
ſaid Sheriff of the county of Leitrim: hath return- 
ed to the venire aforeſaid, the names of three 
hundred and twenty-eight perſons as and for a 
Jury to try the iſſue aforeſaid, which are a great- 
er number of Jurors than according to the laws 
| and cuſtoms of the realm ought to have been re- 
K turned to the venire aforeſaid, and for that it ap- 
| pears by the ſaid Sheriff's return to the ſaid writ 
of venire facias, that he hath-annexed certain pan- 
nels to the ſaid writ of venire facias. Whereas 
by law he ought to have returned but one pannel, 
and one Jury thereto, and for that the ſaid array 
of the | urors aforeſaid, and the return to the ſaid 
writ of venire facias is altogether illegal and wants 
form; wherefore for the ſeveral cauſes aforeſaid, 
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or he did not ; if he has retu 


1 * ] 5 
of parbhmment, one roll, though he has dalled it 


puuntiꝛ, ot ir other words, he has ſaid one thing 
and done another ; but the utmoſt credit is due 


itſelf into this he returned ſeveral panngls, 
dn rned ſeveral pannels, 

he has done wrong, and ſomething is bun 
if he has not, then he has made a falſe return, 
amd either way it is fatal. If there be ſeveral 
mo euch muſt have been authenticated by 
2e Sheriff's. name; and that for theſe reaſons. 
the Challenge ought to be allowed, and the Ar- 
7 464 5 


Mr. SraJzy, on the ſame fide, contended on 
the authority of Co. Littleton, 135, * that no 
more than twenty-four _ were teturnable at 
cbmmon law bn any iffue on a common venire 


Faria. That in the Commiſſion of Gaol Delivery 


"the Court proceeded to award a pannel without 


writ or precept, but that was not as in the pre- 
ſent caſe where the Court fat in another county, 
trying a foreign indictment removed by Certio- 
fari. That permitting fo great a number would 
be effectually repealing the ſtatute of 33d Ed- 
ward I. which teſtrains the power of the Crown' 
as to challenging without caufe ſhewh. When 
Mr. Spencer Cowper was tried for the murder 
of Sarah Stout * there were only forty- eight 
Jutors returned on the pannel. He r 


Mr. Stanley, has ſince informed me chat there was a 
miſtake of a figure in the above quotation, as made by him, for 
that he had intendedto have cited Co. Littleton 153. 27. 


1 


that Lord Hale expreſsly lays it down, that on a 


ſo many that a ſufficient number ſhould not be 
left on the original pannel, a writ of Decem or Octo 


no inconvenience whatfoever could arife from 
cquaſhing the array, for under Lord Annaly's 
Act, 22d. George III. the record might be re- 
manded and the priſoners tried in the country. 
For this he cited the Caſe of the King and 
Killduff; when Lord Earlsfort was Attorney Ge- 
neral, which caſe had been removed by Certi- 
orari from the county of Roſcommon, and was 
afterwards removed pro Defettu Juratorum, 
and tried before Lord Chief J uſtice Carleton, 


r e » Of of Wy US on 


*Pentre Fucias the Court can award but twenty- | 
four Jurors, and if the priſoner ſhould challenge 


"47 
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2 1 
- Roxe 
. verſus . 
, * «a - * 
Keon. 
N . 
| 


1ales might be awarded as at common law That 


* Kel yage 
16. | 


y then Solicitor General, and the priſoner was con- 
| vited. . ROOT: 
Mr. O'Connor on the ſame fide, cited Sir 
y Hurry Yane's Cafe, * as to the number of Jur- 
. OTS. The 1 c | 1 
Mr. Calbeck, for the Ctown In ſupport of the 
N demurer ſaid, that the gentlemen on the other 
„ fide were confounding civil and criminal caſes: 
Elf the doctrine laid down by them were ad- 
4 mitted, there never could be a criminal trial at 
bar, for tf the priſoner challenged twenty he 
| could not be tried by four. In civil caſes the 
; party has no peremptory challenges; in them a 
return of thirty-ſix would be a ſufficient return, 
For if each fide challenged twelve, there would 


remain twelve to try the iſſue. Every caſe that 
had been tried at the bar of that Court had been 


D Benne, 


* 1 
PO 


1.66 J 5 
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Keon. Bennet, |.——Cited Layer's caſe where the 
6 St. Tr. point was made but given up. e 


Mir. Caldteck: called on the gentlemen on the 
other ſide to ſhew an inſtance of a decem tales 
in a criminal caſe.— As to the other objection, 

that the ſheriff had made ule of the word parnels 

inſtead of -parnel, he wiſhed that gentlemen 
would advert to the meaning of words; what is 

an pannel ? It is in fact and truth no other than a 
ſchedule annexed to the writ, and would it mat- 
ler if the ſheriff had ſaid ſchedules or ſchedule ; 
fanella is a little ſquare piece of parchment ; 
aud the ſheriff is not by the writ directed to re- 

turn pannels but the names of men as Jurors. 


Mr. Duquery on the ſame ſide, would not 
preſs any thing on the Court in a capital 
caſe if he did not ' apprehend that the ob- 
jections on the other ſide were futile—for if 
they are of any validity, the priſoner may avail 


: 8 himſelf of them either by motion in arreſt of 
+ judgment, or by writ of error.—All trials were 
= originally at the bar of the Court, and if the 


powers of the Court of King's Bench were co- 
_ extenſive with the Courts of gaol delivery, there 

| was an end of the objection— Juſtices of gaol 

' _. delivery were only an emanation of this Court. 
Mr. Duquery was going on when he was ſtopped 

by the Court. MK in 2rd eee 


* 


Lord Earl. fort pronounced the opinion of the 
Court on the challenge The ſheriff may return 
* iuſl anter at tlie aſſizes, but not as has been ſtated 
I from the bar, as often as he pleaſes. In the 
= Ii hiteboy caſes, he had himſelf made the ob- 

| 5 „ jection 
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jection as being an evaſion of the ſtatute of Ed- + 


ward I. If what was propoſed were to be 


acceded to and the ſheriff were to go on, as has 


been done, the trial would be poſtponed for ever. 


If the legiſlature could have ſuppoſed the num- 


ber of Jurors could ever be ioo large, they would 


have reſtrained the number. The ſtatute enacts, 


that perſons from the neighbourhood ſhall be re- 


tarned, but does not ſay how many, but that 
the ſheriff ſhall not return too many. - Apply 


the ſtatutes to the preſent caſe; if ever there 


were a caſe where a complaint was made of the 


Jury being too large he declared himſelf to be a 


ſtranger to it. The writ directs the ſheriff to return 


twelve and it is admitted that he may return twen- 
ty-four; ſurely by a return of twenty-four he as 


much tranſgreſſes the exigency of the writ, as if he 


had returned four hundred. Ihe ſheriff is ditect- 
ed it is contended to return no more than twenty- 
four; if the priſoner challeuges twenty, then 
there remain only four, and the priſoner never 


can be tried —The abſurdity of this poſition ap- 


pears from this: It is contended that the priſoner 


1s injured by too large a pannel—how ? becauſe 


from the number there is a fear of a defect of Ju- 


rors.—The priſoner has twenty challenges, does 
a large pannel prevent that ?—certainly not,— 


hen the pannel is gone through the Crown is to 


ſhew its cauſes of challenge, until a fair Jury can 
be had. In the caſe of the King againſt Sbecby, in 


which I was concerned, there the pannel was as it 
ought io bean ample one. As to the other objec- 
tion that the ſheriff has uſed the word pannels in- 


ſtead of pannel, it cannot by any diſtortion be pre- 


ſumed that there are ſeveral pannels there being 
but cne return, even if there were ſeveral pannels 
or pieces of parchment, which was ſigned at the 

D 2 | laſt, 
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laſt. There is no foundation for the one os. the 
other abjeQtion ; the priſoner, however, will be. 
able to avail himſelf of theſe objections if there 
be any thing in them, as they will appear on the | 
face of the record. | 


Per Cariame—The trial muſt go on. 


Mr. Prime Serjeant, on behalf of the priſoner, 


Nobert Keon, objected to his being tried ſepa- 


rately from the other priſoners, 


The Clerk of the Crown then called: upon 


5 the priſoners and proſecutars to look to d their 


challenges. 


And the jury was called, and they were ſworn 
or challenged as follows ; ; 


John Gore, Eſquire, ſworn.' 


William Gore, N informed the Court 
that his health render- 

7 ed him unable to at- 

e tend; he was ſet b). 


Sir Edward Newenham ſtated to the Court that 


be u was unable to hear 
a - the evidence accurate- 
I/; he was ſet by. 


ee Eſquire, challenged peremptoril) y. 


43 


Robert Ford, Eſquire, objected to as not re · 


ſiding in the county, 
and 2 Hawk. cap. 43, 
ſeck. 26, was cited to 
ſhew that to be a good 
cauſe of challen e; Lond: 
Tarlsfort 


— 


. 


Pat. Dundas, 


Robert Whitelaw, 


Francis Johnſon, 


Andrew Johnſon, 


John Carter, 
John Hamilton, 


William Moſtyn, 


Thomas Gregg. 


Corn. O'Brien, 
Henry Griffith, | 
Edward Hamilton p 
Thomas: Webſter, 


Edward O'Brien, 
Edward Wilſon, | 
Francis Slack, 


1 22 1 


| Earlsſort directed Mr. 
Ford to ſtand by, tho 
he apprehended if a 


Juror ſo. diſqualified. _ 


be returned and ap- 
pear, it is no cauſe of 
challenge. 


challenged for affinity S 


to the deceaſed. He 
was examined on oath, 


and that challenge over- 
ruled; and he was 
then challenged pe- 


remptorily. 


challenged as being up- 


on the Coroner's In- 
queſt ; put by. 


challenged peremptorily. 


challenged peremptorily. 
challenged peremptorily. 
challenged peremptorily. - 
_ challenged peremptorily. 
challenged peremptorily. 


ſet by. 


challenged peremptorily. | 


challenged peremptorily. 
challenged peremptoril y. 


et by. ä 
ſet by. | 
_ challenged for affinity, 


which he having admit- 
1 


Rex 


Verfas. 


[1 


Keon. 


ene 


72 


5 William een 
Robert ä 


Chrifto pher Lawder, 


John Carlton, 
Thomas Kerr, 
IG: | 


William Tredenick, 
William Hamilton, 
John King. 
Francis Waldron, 
James Dixon, 
James O' Neil, 
William Philips, 


2 


ted on his examination 


on oath, he was diſ- 
charged. | 


challenged peremptoril y. 


challenged for having 


given an opinion in the 


caſe; and Rohert White- 
law being examined as 
to that fact, Aljeo was 


diſchatged. 
the like challenge; and 
Myles Keon, Eſq; ex- 
amined, who proved 
that Mr. Lawder had 
ſaid, that if he were 
upon Mr. Keon's trial, 

he muſt find him guil- 


ty. Lawder was ae- 


Fr cordingly 
ſet by. 


challenged by the pri- 
+... ſoner for want of free - 
hold; which he being 2 
8 forn io the fact, and 
© having admitted; was 


_ diſcharged. | 
challenged 3 N 
challenged perempiorly- ; 
_ ſworn. „„ 
et by , 25 
challenged peremptoril 1. 
ſet by. | 
ſworn. | 
SY James 


I's 4 


James Veaitch, wry 2 perempraiy. 
John Parke, ſet by. oh 
John Phibby hatin ha dis; 


that he was hard of 
4% and the fact a 
+ pearing to the Court, he 


Aten, En was diſcharged. 
Garret Tyrrell, © * 4 oor. - . 
William Lawder, _. challenged peremptorily. 


Richard Lockart, 5 challenged peremptorily. 


Ber 
= 


Joan Morton, challenged for having 


made declarations, and 
being ſworn, acknow- 


ledged that he had ſaid 


if on the Jury he muſt 
find him guilty; diſ- 
ory | : charged. 

John Whitela w, 7 challenged ashavingbeen 
SLY on the Inqueſt, which 


being admitted, it was 


allowed a good challenge, 
and he was Miene. 


Price Simpſon, | ſet by. 


| Newcomen Whitelaw, challenged for relation- 
| ſhip to Mr. Reynolds, 


which he on being ſworn = 
_ having admitted, he was 
| i Siſcharged: : 
Samuel Walker, challenged peremptoril y. 
Lewis Aljeo, - ſpworn. 
85 John Nichols, ſet by. | 
John Lowe. v7 | 


Simon 
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"Rex Simbn Armſtrong, ſworn. 0808" © - -. 


1 Glaude Moore, ſworn. el 
Robert Rey craft, challenged for - cauſe, 
is having made decla- 
; „ rations as to the guilt 
1 oo 185 of the priſoner. Mr. 
- | IlIohn Gore was examin- 
| f ed, who having proved 
the. declarations, Mr. 
„„ Reycraft was diſcharged. 
Richard Jones ſet by. | 
William Hamilton, ſet by. 
Thomas Berry, - . challenged for cauſe ; 
int In his having made decla- 
EE 5 0 rations as to the guilt of 
Foo the priſoner. Mr. Fra. 
e Keon was examined, 
who having proved the 
declaratiohs, 'Mr. Berry 
F;; ——-— ys 
| Robert Atkinſon, N challenged for cauſe; 
V declarations made as to 
the guilt of the priſoner; 
but not being able to 
_ prove them, Mr. Atkin- 
. | ſon was ſworn. © 
Henry Scott, | challenged for declara- ͤ- 
N | tions ; which he on his 
own examination on oath 
admitted; he was diſ- 
charged. 5. | 


Thomas Trenor, 222 ſworn. ers A at; * 


— 1 %, 


Samuel Crawford, ſworn. 2% Ie 
John Ball, ſworn. | | 
EB: The 


1 1. 
va : a 1k k of the Crown they 9 over che 


E My as follows 4 


J S 1 tel 8 on ee. 
Joh King, Sper Arſon 
- Willing, Feile, 0 "Robert Atkinſon, wein 
i Carpet A. Thomas Trenor. 
wis Aljeo, Samuel . 


Jahn Lohe,, 0 0 job u Bal. 
* bs Clerle of FS FED = $36; lang- 
ment, and gave the Priſoner,” REY oma 6 in 
e to. the above Is” 
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rown, h however painful the "diſcharge of 
that 171 may be, to lay before bog as conciſe- 
Iy gs poſſible, the nature and ircumſtances of 
the 5 with which the priſoner ſtands 
charged, and for which' he, ß now to take his 
trial at your | bat. 24. 703 oe TOTES: 83 
When Counſel” ſtate eaſes! of this nature, 1 
conceive it to be their office to diſcloſe to the 
Court and the Jury, with as much clearnefs and 
preciſion as they can, the fas which they are 
inſtructed will appear in proof, in ordet to Vit 
eldate the evidence which is to be ptodiiced, and 
to point your attention to the material parts 
the caſe; but I do not conceive it to be by any 
means the province of Counſel to Sad to 
exaggerate the facts, or to awaken the paſſſons 
of the Jury. Whatever profeſſional ability and 
300 cls 1y be exerted on other occAꝰα0s, in 
7 s of this nature the ingenuity, of the advocate 
muſt be totally laid aſide, ah nothing ſtated as 
| afa fa Fact Whii ide . BE. . n the bo, ths 
ny 
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any 2 advanced as law, which cannot be 
ſtrongly ſupported. : | ; | 

If the Counſel for the proſecution know of 


any circumſtance favourable to the priſoner, they 
ſhould unfold it as readily, and as fully, as any 


matter which they may urge in ſupport of the 
charge. The Crown and t 


e public can have 
no intereſt but in the conviction df the Guilty : 
The puniſhment even of the offender is only the 
ſecondary object of the law ; the prevention of 
crimes is the firſt. It cannot therefore be the 


Wiſh of thoſe concerned for the proſecution to 


endeavour to miſlead the Jury from the. truth, 
or to draw down the penalties of the law upon 


any man who does not juſtly merit its puniſh- 
ment. The charge which is brought againſt the 
- Priſoner at the bar is not advanced on any light 
_ preſumption. If he be not really guilty of the 
crime imputed to him, thoſe who accuſe him 


have been groſly deceived. Whether they have 


been in error will be for you to judge, when 


you have heard the- evidence that ſhall be ad- 
duced. | | LEES: 
The crime imputed to the priſoner ſtands in 
the firſt rank of the catalogue of thoſe offences 
which our laws puniſh with the utmoſt ſeverity. 
The crime imputed is that of wilful and delibe- 


rate murder, An offence which, from being a 


Felony at common law, the Legiſlature thought 
expedient in this kingdom to conſtitute High 
Treaſon. ro 
Ihe circumſtances of this unhappy tranſaction 
are ſhortly theſe : The late Mr. George Rey- 


nolds thought, upon what grounds I need not 


mention, that he had received ſome injury from 
Mr. Keon, for which he was intitled to redreſs. 


In conſequence of that opinion, he ſent a meſ- 


ſage 


a) 
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ſage to Mr. Keon to meet him according to thoſe 


rules of honor to which our laws give no ſanc- 


was ſent by Mr. Reynolds, he is entitled to, avail 


himſelf of it. That meſſage was delivered by 
Mr. Plunket, and it was agreed between him, 
Mr. Keon, and his friend, that the piſtols ſhould 
only be charged with powder, to which mode, it 


will appear to you, that Mr. Keon entirely ac- 


ceded ; and it was ſettled by all the parties on 
the evening preceding the day of meeting, that 


Rex 


verſus * 
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tion. Whatever advantage the priſoner can 
have from this circumſtance, that the meſſage 


powder only ſhould be made uſe of on that oc- - 
caſion. Singular as it may ſeem, it will be 


clearly proved, that the two principals, and 
their friends, knew that no balls were to be 
brought to the field on the day of meeting. 


It is obvious that the only object of this meeting 


was to preſerve the apppearance of adhering to 


_ thoſe maxims of Honor, which it was conceived 


on that occaſion to be neceſſary to obſerve ; 


but that on the part of Mr. Reynolds, or of 


his friend who attended him, there was no 


idea entertained of doing or attempting an 


injury to an rio. - 


On the faith of this agreement Mr, Reynolds, 


attended by Mr. Plunket, came to the place ap- 


Pointed on the morning of the 16th October, 


1786, and Mr. Reynolds, alighting from his horſe, 


advanced to Mr. Keon, who was on the ground 
before him, and was attended by three or four 


other perſons. Mr. Reynolds had in his hand a ſlight 
whip, and on coming up to Mr. Keon, he took 


off his hat, and bid Mr. Keon, Good morning ; 
who immediately replied, ** Damn you, you 


ſcoundrel, why did you bring me here?” and 
_ preſenting a piſtol, wet he held in his hand, 


cloſe 


© 


361 
cloſe to bis forehead, directly fired at Mf. Rey- 
nolds, and ſhot him through the head. He in- 
Rantly fell and expired. Mr. Plunket was, for 
bis own ſafety, obliged to ride off the ground . 
with all poſlible expedition. | 

Theſe are the ſingular circumſtances of the | 
fact you are to try; and let me aſk, to what mo- 
tive in the breaſt of the priforier can we ſcribe 
this deed?” Ts it to the heat of paſſion; which the 
law, in tenderneſs to human railty, will fome- 

times allow as an extenuation?—He had the whole 
. night to compoſe his mind, and de- 
termine his conduct for the morning. Is it to be 
aſcribed to fear for his own life 1— hat life, he 
knew, was in ſafety by the previous agreement 
that had been made. Can we then attribute His 
actions on that day to any other motive init 
human mind, but to that deep and ſettled ma- 
lice which conſtitutes the act—deliberate mur- ” 
der! I | © Mu 137 ! . 

Yet let it be in your debeibräner⸗ Gentle 
men of the Jury, that the more atrocious th 
crime 1 mpeached, the clearer ought to be th 
proof. Every man is, by law, preſümed to be 
innocent, 'till he is 3 to be g c 11 2 

deeper the guilt 5111 E bor e any | 
the greater ſhould be your Kaution in ladies 
your belief to the charge. "Sift, theref efore, the 
evidence that ſhall be produced.to you in ſup- 

port of the proſecution, conſider the character of 
the witneſſes, weigh the book ſteney of their tef- 
timony ; and if, on any of theſe grounds, 10 
find juſt reaſon to doubt of the truth of the ac- 
cuſation againſt the priſoner at the bar, never 
viſit upon him your indignation” againſt the of- 
fence ; but bring in, without btſitation, a verdict 
.of acquittal, Should you, on the other —_ 
Ce 


71 


have been made duting that interval, to 1 T0 
caſe; before you in fie 7 moſt favours bee 

A reſpectable” Jury, cottipofed of 9 He; 

not one of whom the 2 has Hithſeff inp | 
| objection, . is impanelfe to try him; the Cou 

ſel inſtructed to defend him, ws in” the Wk ak 
of: theyr profelliot jon; and laſt of all, he Has th 
united Chet of hi is Court, Wider DL 
© 


4 ſee no reaſonable grounds to doubt upon the evi- 
wy dence of the guilt that is imputed to him, let 
of no weak motive 6f imffakren lemity Tead you to 
nd 7 forget what 301 775 to, the community and to 
10 your oaths, ut di charge ydur reg with the 
2 firmneſs, that becomes m fo A om the Crown 
1 and the Priſoner have appealed on this * foletnn 
8 occaſion. ; 

7 It is matter of real Ririskacticht 15 4h 

8 cerned for the proſecution to obferye- 

N priſoner comes upon his trial with every 

ay advantage which an accuſed man c de 

8 A long period has elapſed between 1 . 
tion and he e trial, the b f a8 ba ample 
oh ting 2g Prepare bi mfelf for His defetice! and it 
f cannot be pre nel bit that all proper 6 ertions 


nity.of che law makes counſel for- 

to gua im againſt any illegal 1 in «xg 
Thus engel and] protected, he as ing 
fear, if xy nnocent ; And it is for you to 17. 
whether Wouk a e if he 
be guilty... 
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Firſt Witneſs, Janzs 3 Ela; 
© Examined by Mr. Cal DB. 


Q. _ know George Nugent Reynolds? - 

A. I di 

Is he living or dead Ws 

* He is Le 5 

Q. Do you know. the cauſe of his death? ? 

A. 100 8 

Q., What was it? 
A. He was ſhot by Mr. Robert Keon, - | 
Q. When did this happen? | 

A: On Monday the 16th of October, 1786. 

Q. Do you remember any thing that happen- 
ed previous to the meeting between Mr. Rey- 
nolds and Mr. Keon, and tell the whole of the 
tranſaction? 

A. I ſaw Mr. Keon the night before at his own 
houſe, or his brother's, I do not know which. I 
had gone to it by the deſire of Mr. Reynolds. I 
bad a converſation with Mr. Keon, about the bu 
ſineſs Mr. Reynolds had ſent me about; I had 
met Mr. Robert Keon and his brother at the 
door, and they aſked me in. They, had 'been 
drinking punch, and after a few gla 88, 1 ſaid, I 
was very ſorry that any difference had taken 
place between Mr. Robert Keon and Mr. Rey- 
nolds, and that I wiſhed to accommodate the 
difference. 

Q. What was the anſwer to that? 5 
A. All the Mr. Keons ſaid that Mr. Reynolds 
had uſed them ſo ill, and particularly their 
brother Robert, by letters written to him, that 
it was impoſſible.— There was one of the bro- 


thers 


* 


| Was there an 
| b F 


ts 1 


thers, Mr. Edward Keon, ſeemed more inclined 


to ſettle than the reſt. 


Q. What did you do in conſequence thereof ? 
A. Finding them all oppoſing a ſettlement, I 


called Mr. Edward Keon into an oppoſite par- 
lour, and begged his aſſiſtance to ſettle the affair. 


— He faid it would be impoſſible, conſidering the 


ill uſage that Ambroſe Keon had received.—I 
preſſed Edward ſtrongly, and he wiſhed he ſaid 


any means could be contrived to ſettle the affair, 


and he would join me with all his heart in it. 
Q > you propoſe any means? 
I did. 
7 yo were they ? 


| props poſed to him, that as T was to be friend 
to rr 


eynolds, he ſhould be friend to his bro- 


ther ; that we ſhould contrive to W. the piſ- 
paſs 8 


tols with powder. A ſhot mg yp 
them, and the public ſhould know nothing of 
this, and the affair m Furt thus be ſettled. 


uſineſs? 
A. Yes. After this was agreed upon we re- 


turned to the room, where we left the reſt drink- 


ing.—After a ſhort ſpace of time, for fear of any 
miſtake, I called out Mr. Ned Keon again, to 
remind him of our agreement. I aſked him if 


he had a perfect recollection of it; he ſaid he 


had, and the whole of the agreement was again 
repeated. 
. Do you know who repeated it ? 

AI cannot tell whether it was repeated by 
Mr. Edward Keon or myſelf; but I am ſure it 
was repeated by one of us. 

Q. Did the priſoner know 1 cing of this 


agreement ? 


A. Hedid. 


Q How 


Rex 


verſas 


Keon. 


urther converſation about. 5 


1% 
OW. 'Q .k ow 8 : 
A. Re e n with Mr. Edward 


Kean, 1 N je e doop gf, 2 Phi e, acc 4- 
"Ms ward Hi 1 and "Art. 1780 ert 


ted. by 
3 Vith. im. — | thereupo t told him that we 


hag ſettled 1 710 ſych 4, 10 as thay hy yt : 


owls banpen. 10 500 Tf e Ke e ME 


1 to Hre WIL 


het "he p pte er ay ? 1 {1 
4 rſt O We 0 rofl to com 


at B but fic e ef Ag, to me N "a as 1 


Pleaſe, 


Vie nl | 
K Ei pe him- wi i tis at pen | os 
4 What impreſſion did you 1 wilh to ma © on | 


 thedeceaſed's mind thereby? 


A. I wiſhed to impreſs him with an idea that 
et Kean was convinced. that no injury cou 1d 
ſuſtaine.. by the meeting. 
2. Did Mr. Reynolds Ge any direQtons to 
you, and what were they? © 
He defired me to be careful to charge the 
Pi ols my; wit with powder, a not to el F 
to them. | 
J. Whom did he mean by them? . 
A. He meant either Robert or Edward 1 Kee n. 
L. Where did you go the next mornlps?. ? 
. To the per appointed. 
ln whole company? | 
A. In Io the company of Mr. Reynolds. 
2, What had you in your hands? 8 
A. We had each of us a ſmall "il. 6 


Who 


»- WY > 


=O 
05 leaped into where 1 ſaw them in he 


. 
9. Who beſides were with you ? ; 
A. Mr. Reynold's ſervant and mine.. 


carried unloaded. 

9, Where were you to meet Mr. Keon'? 

A. [ thought it had been on the hill of Shee- 
more; but I found them at the top of a hill 
about a mile from the place which Lapprehend- 
ed to have been the place appointed. 

9. Did you ſee the prifoner there? 

A I did, and 

2. You need not mention any other as they 
are not now on their trials. What did you then 


fields. N 
9. What did Mr. Reynolds do ? 


2" Be followed me on foot. 


8 bead u or Reynolds armed ? 
We were both unarmed. 
Kon " Whin ſituation was Mr, Keon? 
A. I believe all the Keons were on fobt ; and 


-YF know that Mr. Robert Keon was on foot and 


Mullarky, but I cannot poſitively fay, whether 


the reſt were on foot or not. 


2. Was Mr. Robert Keort armed? 


A. He was.—He had a yu in each hand, 
Mr. Edward Keon had a ca 
Ambroſe Keon had a caſe of Piſtols. 


, 2, Had they any other weapons? 


A. I cannot ſay whether they had any other 
weapon Of not. 


Had Mr. Reynolds ar any weapon ? ke 


A. I am certain he had no weapon but a ſmall 


_—_ unleſs he had it concealed. . 


F Q. could 


Qi. From the Curt. How man piſtols were 
there between you and Mr. Reynolds? _ 
A. One caſe between us, which my fervant | 


e of piſtols, and Mr. 


Rex 


[4] | 
Q. Could he have any concealed weapon ur- 


verſus known to you ? | 


Keon. 


A. I am ſure he had no concealed weapon. 
Q. Had you any weapon ? 8 
A. None but a whip. - 5 
Qi. Did any thing paſs between you and Mr. 
Robert Keon? oy: Fe 5 | 
A. Yes. | 
Q. What was it? 5 
A. I ſpoke to Mr. Robert Keon, and begged 
he would behave politely to Mr. Reynolds, as 1 
had inſtructed Mr. Reynolds to do ſo te.him. 
Q. What anſwer did Mr. Keon give you ? 
A. He ſaid he would act as he ought. 
Q. What followed nm? ooo. 
A. Mr. Robert Keon went up towards Mr. 


Reynolds, and I rode forward to Mr. Edward 


Keon, ſeeing ſuch a preparation, to aſk him the 
reaſon for it, and to learn if any change had 
taken place. I heard Mr. Reynolds ſay, Good 
morrow, Mr. Keon ;” and I heard Mr. Robert 
Keon ſay ſomething in return, and I think it 
began with either the word raſcal or ſcoundrel ; 
but I cannot poſitively ſay whether the ſhot or 
the expreſſion made me turn about ; but when 1 


turned, I ſaw Mr. Reynolds with his hand to his 


hat, either lifting it from, or to his head, the 
—_ guſhing from his head, and he inſtantly 
alling. cs 

Q Did you ſee Mr. Reynolds fall ? 

N. cid. „ 

Q. Did his hat fall in his hand? 

A. I cannot tell whether it did or not? | 

Q In what ſituation was Mr. Robert Keon ? 

A. He was inclined forward, his hand ſtretch- 


ed forward, and a piſtol in it. 


Q. Did you fee any ſmoke? . 


1481 
A. I cannot recollect, whether I did or not. 
In what direction was Mr. Keon's hand? 
A Towards Mr. Reynolds. 
Q. What diſtance was Mr. Keon from Mr. 


Reynolds? 
A. As they ſtood from me it appeared to be 


about two or three yards; but I underfipod | 


from others it was nearer ? 


Was there any other perſon near Mr. Keon | 


beſides Mr. Reynalds ? 


A, Yes; my ſervant was ſo near, that if he 


miſſed Mr. Reynolds he muſt (as I helieve) have 
killed either the horſe which my ſervant rode, or 
my ſervant. 

Q. What is that ſervant's name? 

A. Luke Ternan. 


Q. Lid Mr. Reynolds do any ching after this? 
A. No. He never moved or ſpoke after this, 


as I underſtood. My mare had ſtarted at the 


report of the ſhot, and I loſt my reins, but 


I never ſaw Mr. Rn nolds ſtir or ſpeak after. 
Q. Did you ſee 
fee where he was wounded ? 


A., Ves. The wound was over the eye, and 


the ball was extracted at the back of his head. 


Q. Did you do any thing in conſequence of 


all this ? 


A. T exclaimed, 6 You have murdered the 


_ gentleman, you villain,” or ſomewhat of horror, 
at the act. | | 

Q. What happened thereon ? 

A. My ſervant ftruck at my horſe, and bid 


me ride away as faſt as I could, elſe 1 ſhould be 


murdered. 
Did you take his advice? 

A I did. But as I was getting away, I ſaw 
Mr. Ambroſe Keon with a piſtol in each hand, 
and a man galloping after me. I called to my 

LY ſcrvant 


r. Reynolds after, ſo as to 


Rex 


Keoa, 


Rex 
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ſervant for one of my piſtols, and he told me 


they could be of no uſe io me, as they were not 
charged. I took one of my piſtols from him, 


and then the nian who rode after me del: ſted 


from his n, and ods back. 


| Orſs-cxenined by {be Pip SER * 


9 What! is © practice, Mr. Plunket, « on theſe 
occaſions: as fo charging the piſtols? _. 
A. I apprehend that it is uſual to charge them 
on the ground. 

"Was there not an agreement that Mr. Keon 

was to be aſſaulted? 

A. No; there was no ſuch agreement. 

- &. Did you not bear of, or inſiſt upon it, that 
Mr, Reynolds muſt ſtrike Mr. Keon ? 
bing T never did hear or inſiſt upon ſuch 3 
thing. 

ab Were you a ſpectator of what had hap- 
pened in the b time after you had 


x paſſed Mr. Keon? 


A. No; fave hearin the. ſhot or word. 
k Aa How much farther on was Mr. Edward, 

eon | 

A. He was about fifteen yards farther on than 
Mr. 3 Keon. | 

2. In what ſituation were Mr. Keon and Mr. 
Reynolds with regard to you ? 

A. Mr. Robert Keon was nearer. to me than 


Mr Reynolds, and Mr. Keon, had his, back to- 


wards me. 
Q. Did you, or did you not, deliver Mr. Robert 


Keon a meſſage ? 
A. 1 do not recollect that. I delivered Mr. 


Robert Keon Tote FA meſſage. A 


It 
, 


L 4s | 
Q. Do you recolledt the ſituation, of the ground 
where Mr. Kon and Mr. Reynolds met? 
A. I do. The ſpot where Mr. Kean was, was 
rather a riſing ground, and the ſpot where Mr. 
Reynolds was ſhot, was a hollow; when Mr. 
Reynolds was ſhot, Mr: Keon was over him. 


Q. Where was Mr. Reynolds's ſervant ? N 
A. He remained with his mafter's horſe, as 1 


believe, qutſide the field. 


Q. How far had Mr. Reynolds ne: into the 


field - 


A. Not above three or four yards. ew 

Q. Did not Mr. Reynolds's ſervant come into 
the field. 

A. Not to my knowledge. I believe be re- 
mained outſide of t the wall; and if be came into 
the field, 1 did not ſee him. 


Q. How come your piſtols. to be uncharg: 


ed? 


A, When 1 came out 1 ane no ſerious 


buſineſs was to be done. 


Q. Had you no balls about vu? 

A. Yes, I had put a brace of balls i in my wait 
coat pocket when I left my own houſe, in con- 
ſequence of having received a letter from Mr. 
Reynolds, requeſting me to deliver a meſſage. 

Q. Were not your piſtols charged ? 

A. Yes, after Mr. Reynolds was ſhot, I charg- 


ed one of them in my on defence. 


. With whom was the + nw made that 
you have ſo frequently mentioned ? 
A. With Mr. Edward Keon. 

Q. Did not Mr. Robert Keon ſay that he would 
not conſent to it ? 
A. Yes, at eee . « Do 
25 you pleaſe,” 5 


| 45 13 


1 Can you poſitively take u you. to f 
— 1 Mr. 175 tt not aa n n * by 
Keon, A. 1 cannot, 


* 


8 | | Sond Wi neſs, Pararcs eee | | 
| Examined by Mr. Cui RRAN. 


Did you know George Nugent Re nolds > 
2 did was his ſervant. 11 vs 15 | 
Q. Is he living or dead ? | 
A. He is dead. 
Q. When did he 6 
K. He died on the 16th of Ogober, laſt year. 
Q. How do you know he is dead? 
A. I'faw big dead—he mY ſhot by Mr. Ro- 
Ron Keon; EPO 
Q. How do you know that? | 
A. I was in Mr. Reynolds! 8 . at chat 
time, and went that morning in company with 
my maſter, along with Mr. £6.02 ky his ſer- 
vant, to a place called Drynaun., 4 
gh + How were you armed? | 
A. My maſter, nor I, nor Mr. Plunket, had | 
any arms, only one caſe of piſtols, which were 
with Mr: Plunket's ſervant. 
2. What did you ſee when you came to Dry- 
naun ? 
A. I ſaw five perſons, Michael Mullarky, Þ pa- 
trick Carty, and the three Mr. Keons. 
2 fx oo know them before? 
i 
Did you know Robert Keon 2 
A: I did. Y 1 
Had they, or which 67 them, any arms? 
wg The three brothers, Robert, Ambroſe, and 
Edward were e armed ; Robert had a caſe of piſtols. | 
| Q. Where 


1 
Q. Where hid Robert the piſtols? 


A. I believe he had them in his e bikes 


he came up io my maſter, but I ſaw them in his 
hand when he came up to my maſter. 


Q. In what ſituation were the Keons when 


you firſt ſaw them? 
A. They were ſtanding together. when [ firſt 
ſaw them, as if conſulting. 


Q. When you firſt ſaw them,, what did your. 
maſter do? 


Ner 
_ 


/ 


A. He alighted on the road and ge bis horſe _ 


and his coat to me, and then went over the wall, 


and went forward about two or three Yargs. 
Q. What happened then ? | 
Þ Robert Keon advanced towards him. 
7 How was your maſter armed? 


A. He had no arms, only a flight cas 5 


whip? * . 
= Deſcribe your maſter's. conduct to Mr. 
Keon? 
— My maſter took off his hat mitts one hand, 
and held, down the whip in the other. 
Q. Did he ſay any thing? 
A. Good morrow to you, Mr. Keon. 


Qi Did Mr. Keon fay or do any thing in con- 
ſequence of this, and what? 


A. Mr. Keon ſaid, Damn you, you ſcoun- 


drel, what buſineſs had you with me here ;” and 
before he had theſe words well out of his mouth, 
he ſhot my maſter, 

Q. Take care and conſider of what you are 
ſaying ;—are you certain you ſaw every thing 


that you now relate? Conſider that the life of 


the priſoner at the bar depends on it. 


A. I had my eye upon every thing, and ſaw 


every thin ug for I had Robert Keon and my 
maſter conſtantly in my view. 


* Here he ſhewed the whip which his 1 bad, and the 


Lat which he wore. 


— 


5 | Q. At 


= 
22 


Keon. * 


treſs? 


they are med,, 


{| 1 1 


Q. At what diſtance were yo from Mr, Keon 
and Mr. Reynolds when this happened? 
A. L Wes at tlie diſtanee of ſeven of Eight yards, 


under or over. 


Wat Adee wens; t de and My: | 
Reynolds aſunder when the ſhot took place 2 
A. They were fo near; that I. cannot tell 


whether Mr.  Keon laid | . e piſtol on Mr. Rey- 


Was Mr. 3 ſo near that he could have 


reached Mr. Reynolds with the piſtol * 


& n —— 1. hit „ 
id you ſee any thing more! 
A. Yes, I ſaw my maſter drop. 
Q. Deſcribe the poſition,” if you eatt in wkicli 
he dropped ? 
A. He fell the moment he received the ſhot, | 


in the, poſture of ſaluting Mr. Keon. 


. In what fituation was his whip Þ 
A: He had it in the other hand hanging down. 
Q. Did he ftrike at Mr. Ken? 
A. He never made _ 1 to frike Mie: 


He de hoſe bund by Mr. Recon DER, 


Q. To whom did you firſt give an accom of 
this tranſaction ? '' 

A. 'To my miſtdoſs, V $92, | 

8 Are you certain you gave no account of it 
off the road, before you returned 10 your miſ- 


A. I am certain that as 1 came home [was 
erying and roaring, that my maſter was dead. 


780 He was aſked three or four other queſtions, , but as. they 
feem to relate to other perſons, who may heteafter be tried, 


oh 2s 


[Sl 


In what Fitiation did you ſtand to. the! de: Ret 
1 and the priſoner Mr. Keon? 12 911 2 
X. 1 ſtood OO convenient. 10 ben on iche | 
road. | 
Q. I mean, were thele 3 be! their ſides; 
br their - towards the road R 
A. Some had their faces to the 3 and i ſore 
not. 5 3 
Whete did your maſter am 
* He ns id the road. 
Q Was there a high wall between the piace 
boy! Mr. Repnolds and Mr. Keon met and the 
road 
, A. Part of the wall was high, 45d part adit 
ow. 
iR Did not you 1 to hold your matter 5 
fticrup | 
8. 1 did not. | 
Q Why did you ot ? | [2 e 
A. Becauſe he did not require it i 22 . 6 


2 In what ſituation was 
you, when he went into the N _ men, * 
is fate or his back to you ? 

A. His back was to me. 

Q. Did he not run into the field in a great 
hurry and paſſion? 

A. No, he was going on fait and eaſy. 

Q. How did your mafter ſtatid as to you and > 
Mr. Keon=I mean; was Mr. Keon between you 
and your maſter, . or how otherwiſe? 

' My maſter Rood directly e mie and 
Mr. Keon. 
, 18 —— you not have bevy i in d 2 
elf, if you had 1 the ſame f 
maſt fer p 7 ie r 
A. Perhaps I was not in the particular tins, or 
elſe k ſhould have been in danger. 
8 | Q Which 


CY 
* 


> 2 
4 5 X 
7 Rex 


2 


[7 


W Which were you or Mr. Plunket' 8 ſervant 
_—_— to Mr. Keon ? _—- Abs 
A. Mr. Plunket's ſervant was dra: 25 

. How was Plunket's ſervant ſituated as to | 
Mr. Reynolds cat 2 
A. He was rather on one 6 de of Him 74111 7 
on Mg you at Rr. Keon's houſe at 025 time 
after | 
A. Yes, I was « old Mr. Keon s houſe, their | 


| father's, that day. 


Q. Whowent with you there ? 5 

A. A Mr. Johnſon, and Mr. Cunningham, « 
Juſtice, came along with me. 

Q: Where had Mr. * the piſtols: when you 


= firſt ſaw him ? 


A. It muſt have been in his pocket that be 
had them. 

2 Who was the firſt perſon. who « examined 
you as to this buſineſs ?' + © +1 

A. The Coroner: | 

Q. How were you examined ; 1 mean, were 


you upon oath „ 1730 n t an 1d 


A. I] was. ee l 55 apt cid 
V Who next examined you 255 

A. Mr. Burchell, — 

2. How did he examinc you?ꝰ 
A. He examined me 1 . 
2 Who elſe examined you? i; 
A. Mr. Morton, another uſtice of Peace, was 


by when Mr. Burchell too 40. examinations, 
and he ſigned them. + tt 1 


2. Who elſe examined you 2? 
A. I was examined before my Attorney and 
Lawyer before the Aſſizes.. 
2 de eee nee e 13411 
No, it was nette 
| © Do you es or read ves 


= 


A. No; I can. 1 * or ries: 


Was there not ſome bebe. r read to you i in 
ore deere to this 


Dublin, that you had told 
aper $4 1 
"> There was not. 


' 


lin ? 
A. I did; but not in this buſineſs. 


by {43 


8 Were you not examined by your Attore 
ney 


A. I gave my inſtructions to my Anorney, 


who took them down, 


* 
* 


E arlsfort, C. 1 you mean to tir 
any imputation, Mr. Recorder, on examining 


I confeſs 


the witneſs previous to a trial. 


it appears to me to be a very honeſt induſ- 
try, which tends to relieve Counſel, the Court 
and the Jury, of irrelevant and e 


n 5 „ 3 


Had the 1 0 bis 3 
and the Counſel for the Crown cloſed the 


Caſe; praying leave to rebut any new matter 
which might be ON on the defence of ou 


prifoner. 


The Prime 8 50 theis Ny that nothing 


appeared againſt the other four, but ay Court . 


over-ruled that aſſertion, 


* "7 


Ga DEFENCE: 


— 


Q. Did you not make SY abu in Dyd⸗ 


GA..." 
Rex 
werſus - 
Keon, 


[ 32 3 a 
D b 5 K B N * B. 


75 be ef F7 ines fir the Prifmer, Lanes 
8 SuANLTT. s 


is = 


Examined US Mr. Bl ossf T. 
.Q. Do you remember the ſixteenth of Ofte- 


| ber, tans ak : 


A. I do. 

. Where were you that r mornin 

A. I was going to work to . wan am 

Leon's 8. 38 3 

ED. Did you croſs any fietds 2 | PS RO 

AI crofſed many afield. OO 

1 T mean, were ybu near Diyyanit ? 2 
A. 1 was near ihe lands of Drynaun. 
_— Did you ſee any body there bona | whom? ? 

N. 1 faw five people there. 3% 

Q. Who were they? 

A. I ſaw Mr. Robert Keon, an Ambroſe 


- Keon, and Mr. Edward Keon, and Michael Mal- 
| laky, and Patrick Carty. 5 


Did you fee any body elſe there? 
A. Yes; 1 faw Mr. Reynolds there. 
N When did you ſee Mr. Reynolds there? 2 
A. As he was going into the field. 
24 Before be went into the field what did: he 
? 
A. He left 1 bor ans the road, and threw | 
his ſurtout coat to his ſervant. | 
. When Mr. Reynolds went into the few, 
was he on foot or on horſeback ?_ 
A. He was on foot. 
7 What temper did he ſeem to bein? 
A. He ſeemed to be in a paſſion. | 
WW How did he get into the field ? 


A. He 


9 


. 


* 


9 
A. He Nees the, ark « go the field, 
Did or NU opt 4p et Bf: 7 dd 
% He did, and his hat came down over bis — 
face more than uſual, "_ ne: lifted. it up with 
his left hand. N oF 
Q. Had Mr. Reynolds any thing in b bis s other 


| hand? 


A. He had a whip' in it. 

QQ Did he do any ching Lich it r 

A. Ves, he ſhook it two or three tines at 
Robert Keon, as he advanced ; and. wail te ad: 
vanced he ſtruck at him. | 

ia what way had he his whip? 

A. He clubed it. 

Q. Did he ſtrike Mr. Keon more ibs bage 2 ? 

A. After he had clubed his whip, he ftruck 
at Mr. Keon as faſt as he could draw; and at 
the third ſtroke Mr. Keon lifted his hand with 
the piſtol in it, and Mr, Og args TO Ge Pil 
tol, and it went off. 


Va Ws (196 = is. ab 2. 2 11 Q | 
4th was : eren by Mr. Carte ECK. 
) — 74 | # 


5 Q Do o you know John Reynolds? 


© Di you ever bear of him? 

A. Ves, very often. oct ul 
Q. Do you know Parrick Brenan? '- 

A. 1 do. 9100 

Q. Where was he when you ſaw all cer you 
have told a while ago? 

A. He was going away to die his "maſter's 
horſe that he had led away to a buſh. - 

Q. How far was he from what happened d 

A. About twenty or thirty yards. 

$20 How far do you *. from Drynaun? | 

A. About 


- Werjus; 
Keon, 


ved 


A. About fix or ſeven miles. 
Q. What brought you there then 7 N 
A. I was going to my work to ſaw timber. 
Q. Where were you at work? 

A. At Mr. William Keon's, at Keon wy ER 

Q. How far were you from Mr. Robert 2 

that you ſaw this ſo well? ñ BD Wits 

A. So near that I could ſee every thing: 

9. Was there _; wall between on and 


them? 


in 


A. There was a mearing between us, but I 


was on a height. 


D: Then you could ſee every thing that hap- 
pened ? 

A. I could ſee a hare going the road. | 

2: Was there any wal mere ee 280 Rey- 
nolds and you? | | 

A. Yes, there was. | . 

2; What kind of wi mo 1 

A. It was in ſome places high, and in others 
low. 
2 What time was jt when you were, going 
to work? 

A. Between ſix and eight o'clock in the morn- 


in 
S. ou uſually go to work ſo early 4 
> I yo ually go to work at ſix in the morning, 
2, Do you know John Reynolds? 
A. I know a great many John Reynolds 8. 
I: Did you ſee that man, 6 ns. to a. man 9 
that morning? 0 
A; I did not ſee him that morning. borne! 
2 Were not pon; in his company that, morn- 


A. Not that I know af: 
2 Were you not in bis company 2 


G 1 1 
A. If I: was, 1 do not know it. A 
Q. What did you do when this affair ended ? 9 
Al vent to my work. 
©. Did you go no where elſe? : 

A. Yes, I went to Dennis Kelly's. 


2, Did you tell the ſame ſlory there: 7 1 
2 . Yes, I did. - 1 


Second Wi 15 PATRICK, Donny. 
10 | Eramined by Mr. O'Connor. 


{Ponnelly being an Iriſh e an interpreter 
was ſworn. _ 


2. Do you i remember the i6th of Ofcher! > 
A. I do. 


* + Did yow ſee Robert 1 that day ? 
i 
25 Do you remember what paſſed? . 


A. I ſaw the three Keons, Mullarky and. 
Carty. 


2 Did you ſee Mr. Reynolds? 
A- I did, and his friend, and their ſervants 
Did you ſee any ſtrokes? 

A- Ves; George Reynolds ſtruck two blows 
at Robert Keon, and on making a third blow his 
piſtol went off, and Reynolds fell. 


He as crofs-examined | by Mr. Co RRAN. 


Wo Do you know the laſt witneſs, Laurence 
Shanly 


e . but FF know Laurence Shanly, : a faw- 
yer. 


| @ Dia 


1 


2 Did you ſos mn that Mot. 
A. Yes. - a 

9. Where did yoil ſce im! 7 
A. Inſide the tands of Peper. 
Q. What was Shanly going? . 
A. He was going backward and formant 
Q. How was he drefſed ? 
A. He had a brown wrapper on. 

. How near was Shanly to you? 
& He was a ſpace from me. 


151 What do you mean by a 3898953 ; hou mary 


"A b do not keiow:: 


2. Was he enen a thirty. or forty yards 


from you? 
A. I believe he was forty yards from me: 


2: What kind of hat did Mr. Reynolds' _ 


A. He had three cocks in his hat. oh 1, 


2 * Ir you know James Murphy? 2 
os | | * 22 8 0 


He was 22 by Loud Kanteren f. 
2. Do you. now whether 1 could fes 


you as well as you ſaw him? 
A. I cannot tell. 


. Where did you foe Shanty felt that $44 | 


A. I did not tes b. wort wood denn was over. 


I. 


Third 2 3 . 
Examined by Mr; S1 Tu. or 


| 2 Die Did you know George Nugent Reynolds? 
| a When did * ſee him laſt ? 


A. At 


ö 
| 


_& 5 1 | _ | 
.* tet: 0 not _ | 1 = 
. Had you any. eee b bil FL Keort, 
Mr. Robert Keon ? Al Eck A 
2 None that ! remember 5 15 12114 
N buſineſs had you with Mr. Reya a 
I was the hair-drefſer who della f. 955 
3 Did he declare any. thing, fe IPs about 
Keon? 1 
A. Not that Lreanied: © Is. 
.& Did you not yourſelf % Wer? this, cls 
5 Ke e had made ſome declaration about, 
Mr. Keon? . "LEY x 
A. I do not know but 1 ai! © SOL þ oy 
[This » witneſs was not dabei 15 


; 


Furth Wi uh, Faaxcrs Mov. 
Examined by Mr. 878 av. 


bs > 


I do. 
2. Did you o fte him at Drau? 
I did. 
When did you ſee kim? 
At about ſeven or eight doe is ts. 


25 
Fol did" you the there Grit e 
. I ſaw Mr. Robert Keon. FA 
When did'you ſee Mr: ae firſt 25 ; 
KF, As. ſoon as he came to the hilt of Dry" 
N. bat did Mr. Re yaolas ther db# 
& alight rot his horſe, took off his 
coat, = — 8 the wall; in * Soine 
— Over 


S. Ds 6 you know the eiten, 
A. 
A. 


he fifted it up. 


En : 


over the wall, his hat fell down on his face, aud | 


. 2, Had Mr. Reynolds any thing in his band? 
A: Yes; he had a light whip. | 
9. Did Mr. Reynolds ſay or do any thing to 


Mr. Keon ?, 


A. He ſhook his whip at him two or three 
times, and ſtruck him twice acroſs the head. 

2. Where were you when this menen 7. 

A. I was on the ſide of the hill. 05 

2. How was Mr. Reynolds wounded? © 

A. I ſuppoſe Mr. Keon fired the. Mat, after 
being ſtruck. 

Q. Did you ſee Brenan? | 3 | 

A. Yes; I did. | E 

2. Was he on foot, or on horſeback ? 

A. He was on foot. 

Q: Could he ſee Mr. nn! and Mr. | Keon 
as well as you? | | 

A. He could: not- 

J. Why ſo? 
A. Becauſe he went ito 2 | hollow, Fo I was 
on the ſide of a hill. | 


* 


He was PO NINE Do by Mr. TY: 5 


How do gou think Mr. Reynolds was ſhot ? 
IT 1 ſuppo e the piſtol in Mr. Keon's hand 
ot 5 
2 va many: ſlrokes did Mr. Reynolds give 
Mr. Keon ? 
A. Two, ſtrokes on the head, and one on the 
hand and piſtol. 
How ſoon after Big ſtroke on the hand did 
Mr. Keon's piſtol go off? 
A. The PRE was eee the e before 
i went off. | 
e 2 Did 


4 


9. Did you ; what el, betwoen Mr. 
Keon and Mr. Reynolds? IN bitf © 

A. No; I did not | 

2. What did Mr. Reynolds. art do when: he 


came into the field where Mr. Keon was? 


A. The firſt — he did was to ſhake his whip 
at him. 
9. How near was Mr. Reynolds to Mr. Keon 
when be ſhook the whip? _ | 92 
A. About three or — yards from him. 
Q. Did he do any thing elſe with his whip, 
beſides ſhaking it at Mr. Keon?  ... | 
1 A. Yeg; he turned it in his hand, and ſtruck 
im. | 
Pray what weapons had Mr. con? | 
A He had two lots; in his ey 
oh An 8 ou ſure that it wag, out,of Mr. Keon's 
piſt fhot came that killed Mr. Reynolds ? 
A. Yes I am ſure it was. out of Mr. Keon's 
piſtol it came. 


Q. Pray did you ſee any body, follow Mr. 


Plunket? 


A. No, 1 did not. 


— 5 Long Eanusrgur: 


* Ep you know Patrick Donnelly ? 
8 
Q Do You | know Laurence Shanly? 
ee 1 
Q. How long do you know them * 
A- T have known them both many years. 
* 6" ap ſee them at Diyaght that 9 
| 3 
Qi. Did they fee you? 
A They might have ſeen me. 


* Q.: When 


60 J 


Rex EL When did you ſee them laſt? 
= A. We came up io town together. 
Q. Did you know what tel mad they 'y were 
M to give? 

A. Not till e came to towu. V 
2 Did they? know what evidence You! were to 
ive? 
s A. I believe they did. 
Q. Why do you believe fo? 20 
A. Becauſe I told it to — 1 
8 Do'you remember 1 the aſſizes of Carrick 


' I do: 1% 
Q. Do you remethber ihe trial that was to 
- have been then? 5 


A. Ido. 
* __ you! kriow what Per had to fy then? 


Q Did! they know har you' had to ſay? 
2 When had you firſt any converſion wi 


them about your teſtimony ? 
A. Never until I came io Dublin. 


-* _—_———_ 


00h: Muneſs, Mvrzs Kron, TY 
Fran by Mr. Kine. 


Qi. Did you e the late Mr. Reynolds? | 

A. I did very well. 

Q. When did you. ſee bim laſt before his 
death ? 1 

A. I law him. i in the month of October 1786, 
at his own houſe, two days before this unhappy 
accident. 

Q. Did you ever hear = 9 any thing about 
Robert Keon? + 

35 . A. 1 


[ 6]. 


-_ I have alien heard hig benen tor 115 uſe 
Robert Kon. 5 


Did you ever r hear 4 3 * any parjcula Kean, 


threar againſt him? 
. I heard 97 fay that he wand horle-whip 


pin wherever he met 5 | 


1 n A 


; 1 Pie ts i 


He” "Was eee „ ur. CURRAN: 5. 


| 2 Ate" you any relation to ike eber: 
A. Jam N 5 

What relation are vou & to him? e 

Fo A very remote one. | . 

2. Pray in what degree 5 . 
A. Noun Keon's yo wg PWT was b uncle 

10 my e 


5 When did you hear Reynolds threaten to 
horſe-whip Keon ? 


A. In dots than one place; ; but a L beſt re: 
collect, Mr. Reynolds ſhewed me, at h is houſe, a 


letter in which he fm iſed to eff . n 


on Sunday. 
Q. What, was the cauſe of this « quat 105 
A. Several letters which had Palle N 
ha. and in particular a letter "which the de- 
ceaſed had written to hig mother. 
Did you not underſtand that letter to be 
a general diſſuaſion From, uſing Mr. Keon as her 


agent 


A. I did not. 


Q. What was your reaſon for not bulieving it 
to be ſo? 


A. He, in the letter, deſcribed Robert Keon 
as à Brecknock, and ſaid that the agent was 
B of the client, and the client worthy of 


the agent. 
Q, Did 


4 
An * 
5 


| % i S821 4 wn 
Rex ©. Did you not hear; and do you not believe, 
_ that Keon ſtruck Mr. Reynolds i in an are 8 
eon, and at an aſſizes?s | 

A. [ have heard and believe he did. | | 

Well, Sir, and did Mr. ele, make a 
manly reſiſtance? 5g 

A. I believe he did not. 

2. Come, Sir, the man is gone, and his va- 
| Jour does not now ſignify ; do you believe that | 
be was a man of courage? 

A. I believe he was not, becauſe he declared | 
it himfelf. 

. Have you not beard that he was often 
| beaten, and bore it with Feen and becoming ; 
meekneſs? . 
A. He never was beaten to mj knowledge, ex- 
cept by Colonel St. George, anc this once by Mr. 
en. 
2L. Was Mr. Keon armed with . the time 
he ſtruck Mr. Reynolds i in Carrick? - | 
.A. He was not. 
g 2. What hindered him from beating] Mr Rey. 
, 1 more ſeverely than he did? 
| A: Tuo other Mr. eus interpoſed. | 


Daq1lt foal ond oc mand 


Sixth ; Winds, Wu rien. Kron. | 


_ Examined by Mr. WH1TESTONE. | 


2 What relation are you to Mr. Rober 
Keon ? 

A. Iam his brother. — 
bo Yon! e nber the. 5h of October 
1786: 

A I do. 


9, Did 


„ 
Q. Did you ſee Mr. Plunket any whees that ger 
day ? 10 _ 
A. I did, at my father's houſe. Keon. 
Q. Did he ſpeak any thing about what «brought 
him there? | 
A. He faid he came to bring about a meeting 
between my brother and Mr, Reynolds, and ex- / 
preſſed great concern on account of the buſineſs 
which he came about, and declared that he would 
not hade come had it not been on account of Mr. ; 
Reynolds, his own relation. 5 
FE Q. Did you know the late George Reynolds r 
| A. I knew both him and his father. 
| Q. Did you ever hear George Reynolds fay 
any thing about your brother? 
8 A. Ves; he told me that he muſt bring my 
brother to an account for his aſſaulting him, and 
4 that he was adviſed, by his friend Mr. Plunket, 
that he ought not to meet him until he had 
ſtruck him; and that his wife would not ſleep 


4 with him until he had met Robin Keon. 


7 The Counſel on behalf of che Crown declined 

5 croſs-examining Mr. William, Keon ; and 
the defence being cloſed, . the Counſel for 
the Proſecution propoſed to examine a wit- 
neſs to rebut the teſtimony of Laurence | 


Shanly ; and W y called 


bo Ruruor — was bl by Mr. 
. Conran, 


2 * you a know Laurence. Shanly Fi 
. 

Q Where does he live? 

A. He lives in Killyfad. 


rt 


1 64⁰1 
| ED Do "ne Kiow ths _—_ of sbeemote 5 
A. 


r 


lives? 


of eight miles from Prynaun. 


A Did you ſee e on the 0 of Mr. 5 


Reynolds 8 death? 155 
e 
Q. Where did you ſee tun 2 | 
A. In his own houſe at breakfaſt. 
Q: At what time? 3 
A. At between eight arid nine in the morning. 


I went to his hoüſe to get 4 ſpade of mine to > dig | 


potatoes. 
When did you patt from Shanly. 
A: After getting my ſpade, 


where he was going to work. 
When did you ſee him next Þ | 


" T ſaw him next day. Having Heard an ae- 


count of the affair, I went from cuftöftt y to learn 
the cifcitmſtarices front him at his return, 


: Mr. eynolds? - - 
A. He told me he had not bern "a until 


two hours after Mr. Reynold's death ; and that 


he heard of the accident at Drimſna: 
Q. How far is Druthſtia'from where the acei- 
dent happened ? 


A. It is about four or five 1 


Ed 1 „ 
Cie 


A. a chad lech in Obere, about een 
e 


[ left the "OY 
and Shanly fet off for Mr. William a 3, 


What did he telt you about tlie death of | | 


. 5 15 
1 65 1 
» | | 8 bo > 


> 
\ 


 werſus 


Fol Keon, | 15 
W 


222 by its Reb 'R orb. 8 Resi 


2 1 


K are you? 

A. A Wer. 

2. Do you know Mr. nee Waldron? 

A. I do. 3 <= 
To whom do you our rent 

| 8 To Mrs: N pay ö 

15 . Who gave you the money to bring you 


4 I got no money but from Mr. Thomas 


Niſbitt. 
. Who did you tell this fary to firſt * 53 


A I told it firſt to Mr. Niſbitt. 


Why did you tell it? | 155 
A Becauſe he knew the fellow was not there. 


The Counſel for the prifoner then tendered 
evidence to prove that this laſt was not a cre- 
dible ne and for that purpoſe noel. 


di: Faanci Wein 
Examined by Mr. STANLEY: „ 


5 Pas you know John Reynolds. 155 dies” 
Dy you believe he i is a man to be credited 


on Je oat 
A. 1 do not believe he i to be credited on his | 


bath; 


He was v croſr-eanined by Mr. Cv RK aft. 


© What induces you to believe dim not to 


de credited on his oath? | 
” . A. Becauſe 


5 Rex | 


ver ſus 


1 1 


A. Rocenſe I heard him forſwear himſelf on 
the table; he faid he paid his rent to Mrs. Niſ- 
bitt. Now 1 aim her agent, and I know he never | 


did pay her any rent. 


| table. 


. On whoſe lands did Reynolds live; b. was it 
e eſtate of Mrs. Niſbitt! 
* Ves, it was: but the land was fee 4 to ano- 
ther tenant, under whom he held. W 
And becauſe an ignorant fellow miſtook 


| his Jandlord, you think Pim not to 10 8 
ön his oath.? 


A. I think he did not forear the rroth on the 


2. Then before you heard bim on 155 table 


| inthe morning, you would have thought him 
credible, tho now you would not? 


A. I have other reaſons to think he 1 not 


to be credited; his mother is a poor widow, and 
his brother and he often let ner. want ; and he 


Uſed to drink. 


Q. Then, Sir, tech the man mio the 


perſon he paid rent to, and ill uſed his mother, 


you think he is not to be believed ou Ruy 
8⁰ down. n | 


The cafe being here lofed, the Prime Serjeant 
obſerved, that it was no part of his duty to 
ſpeak to evidence, or to ſtate any caſe ; but as 
It ſtruck him the priſoner could not be found 
guilty of murder; and the utmoſt ſtretch to which 
the law would warrant the Jury; to go, would 
be to convict him of manſlaughter ; if the Court 
were of opinion that the evidence went farther, 


he would hope to be heard. 85 


Lord Zarlifort.—I think you. ks Bot. ic | 
there were any doubt, we would call on a a” 
| el 


L 67 1 


ingenuity or ſtupidity to make. If a caſe w_ 
been ftated by the proſecutor's Counſel to 
voke the feelings of the auditors, I ſhould - 
interrupted the gentleman who made it; and 1 


confeſs I wiſh to remember every word of 


it, as the calmeſt charge [ [ could make 10 the 
| ry. 


1 n A R 5 E. | 
Lov PanucponT, Chief Jutic, 1 
Cullen 7 the 3. 


: DN n occaſion of - this kind, I mall make 
as few obſervations as poſſible; and thoſe obſer- 
vations which I ſhall make ſhall not be to lead 
you, but merely for the pu or: of bringing 
forward in your mind the clear ſubſtanc 
every thin "g which admits of no doubt.— There 
can be no doubt but that Reynolds was killed; 
there can be no doubt but he fell by a ſhot from 
the priſoner; and there can be no doubt, but 


1 meeting was in conſequence of a deliberate 


ointment. There is a difference between 
£ 4 e teſtimony of Mr. William Keon, and that of 


Mx. Plunker. If you believe Mr. Plunket, there 


| yas to be no duel, but a mock one; pn the 
contrary, Keon ſeems to ſay, his purpoſe was 
10 bring them Gout to a duel; but Plunket ſwears 

_ exprelsly otherwiſe—There were no bullets to be 
put in, and the piſtols were to be charged with 
poder only—Plunket had not put the piſtols into 
evnolds's hands, but they remained in the hands 
of Plunket s ſervant. On the'other hand, there 


were three caſes of piſtols in the hands' of the 


. Keons, 


ſel or two. But I think there is not a point for Rex 


werſhs 
Keon. 


Joes — 
— a—— —— 


you believe that ſeveral blows were ſtruck by 
Reynolds at the priſoner, and one of theſe blows 
{truck the piſtol, and it went off by accident, 
you ought to acquit him : It is a queſtion for 
you, gentlemen, to determine, whether it 1s 
probable that Reynolds would make three adverſe 
ſtrokes againſt a man armed with piſtols; and 
ſeeing his two brothers armed in a like manner 
vou are. the judges of probability; But if 
you believe there was this agreement between 
the parties, which Plunket has ſworn to, then 


Robert fired foully upon the deceaſed, and it 


was murder, and a baſe and barbarous one. 
But my opinion goes farther—if one in a deli- 
berate manner goes to fight a duel, and he falls, 
it is murder. Then if you believe he fired 
upon the deceaſed diſarmed, or not on equal 
terms, it is murder. There has been a good de- 


Fence ſet up, if you believe it. Ther © were three 


ſtrokes made at Robert, and the piſtol went off. 
If you believe Robert did not intend to ſhoot— 
when he ſtood over the corple, after the deceaſ- 
ed fell, did he, ſhew any mark of contrition, 
repentance or remorſe? Puelling is only excuſ- 
able, when a man retires back as far as he can; 


and then the law juſtifies his drawing a ſword 


or any other lethal weapon; but in this caſe 
Reynolds had no weapon of danger; and the 
only doubt that remains, is, if you can believe 
| 38% 5 N I 7 1 * I 5 4 wy « 4 that 


16 1 


12 that the ſhot, Went, off by t e firokgs 104. in 1 


that caſe you muſt acguit the, MATS ;—but Ke 


if you cannot believe that, Tec uſt not 
trifle with your oaths ; but remember that hu- 
manity to an individual is cruelty to the multi- 
tude . Vour reaſons. for pour by belief, 55 di 
lief,. of any fact, muſt be the reaſons. of gran 
men; and if your reaſon convinces 


piſtol went off by accident, I again te t g vou. Hp | 


muſt/acquit ; hut on Ihe contrary, if you believe 
it to be an act of brutal wrath, after a good na- 
tured deſigu of innocently. ſatisfying miſtaken ho- 
pour, you muſt find the priſoger guilty- 1 


Smith, Coun ſel-—Bogged leave to account fn 


4 deteaſed's having ftruck the pri ſoner though 
armed, and urged that Reynolds knew, Fat | 


Keon 8 piſtols were gt Sharged, | 


F 


Lord E arlsfort. — — 1 8 8 


nolds believed: the piſtols not charged, and held 
himſelf in no danger; how wilt you-underſtand 


the priſoner's anſwer to Plunket, I will do as 


I ought.“ What, on the contrary, was the 
| langüsge of Reynolds to Keon? „ Good-mor- 
„row to you.“ And what the reply? © You 
© ſcoundrel, why did you bring me here” —— 
Upon the whole, if you believe that Reynolds 
broke the peace, you will find the priſoner guil- 


: ty of manflaughter only: but there ſeems to be 


a ey great degree of refinement in the diſtinc- 
tions to be made in that caſe. | 


| 1 Ir Earlafort 65 has 3 ſo | 
full and able, both in his Ratement of — 
| has | — 


8 


by * ? 


t 1 | 
aud in n the law ariſi ing from them, that 1 ball 
not take upon, me to add Hf, . Beh to what he 


has ſtated to 50 Nun, © 


Bradftriet; AWAY this} pits hats I mould feel 
ſelf culpable if T took up much of your time. 
my ſhall only obſerve to you, that there are dif- 


ferent fpecies of HoT Ip. 
If you believe the evidence on behalf of the 


Crown, you muſt convict the Priſoner of Mvg- 
| DER. Be 


But if you believe that two ſtrokes were made 
by the deceaſed at the priſoner, as the priſoner's 
witneſſes inform you, however improper it might 
be for him to have had a loaded piſtol in his 
hand, the killing the deceaſed after ſuch an at- 
tack, can be no more than MansLAuGHTER at 
large. 

And it you 8 the killing to be the effect 
of the ſtroke upon the piſtol, and that the piſtol 
went off by accident, it can only be Homtc1vez 
per infertunium, and in that caſe, according to the 
beſt modern deciſions, you, wall acquit the pri- 
ſoner generally. 

It is your province however to weigh the evi: 
dence, and the due credit to be given to the reſ- 
pective witneſſes, and lex your conſcience direct 


your verdict. | e 


Bennett, J. —0n behalf of the priſoner 
three witneſſes were produced, Shanly, Don- 
nelly, and Moran; if you credit them ybu muſt 
take the whole of their teſtimony — and 
if you believe the third ſtroke to have been gi- 
ven by the deceaſed to the Priſoner, you can 
find no verdict to affect his life. CHE 4:1 


| 


The 


4 8 1 
"ker 


The Jury retired from the box, and return- 
ed in about a quarter of an hour, with verſus | 
their verdict * LTV. n 1 


Mr. Moore, junior Counſel for the Crown, 
prayed judgment. Ad 


Bradſtreet, ] 3 the priber maſt have 
four da 11 before judgment, to move in arreſt 
eo it, i he ſhall be ſo adviſed. | a 


The priſoner, Robert Keon, Was tine "il 
further orders; and the ſeveral other priſoners 
were alſo remanded. | 


F' Y * __— + a - = . . - e 


| NoveMBER 20, 1787. B. R. 


By the Court Lit Robert Keon be brought up 
on EY next, to abide MM prin | 


No UI 21, 1787. B. . 


B the Court. Let Robert Keon be brought v up 
on ddonday next- 


— ———_ hes een | b 
NoveMBER 26, 1787. B. R. 


By the Court. Let Robert Keon be brought up 
en * the 28th of November. 


NOVIMBER 


e 


= Welt # * 0 de wm IN} Fr rah 


en 


Keon, 


7 


tot. 


þ. 
4 


B. K. 


The pilter was vrought up, purſuant t to; dhe - 
yore ee W 1 


F Wan 


Erler, E. J- eben Keon brooght * 1 
Gasler.— He is. 


Far liert, E. 4; den 0 Crown, read be 
in ckment. 


The Clerk of the Crown read a docket «fron! 
"the — OR 


The Printe Serjeam. My Lotds, the Crown * 
thought proper to grant me a licence to appear 
for the unkkj dy gentle mun at your bar; and if, 


as his Counſcl, 1 ſhall delfe any: thing whit - 


the Court thinks ought not to be ented, or with 
an impropriety whrch they vnght to reſiſt, E - 
truſt your Lordſhips wilt tmpute. them to their 
true motive zeat which was dictatèd by ho- 
nour, conſcience, and duty to my elient.— 1 ſhall 
therefore now bumbly pray 'y6ur Lordſhip, on 
behalf of the priſoner, that the Certiorari, the, 
Record returned in conſequence thereof, the 
Habeas Cf pus ard Rernynetiereon; and the Panire 
Facias by which the Jury were ſummoned, 1 | 
the Return thereof, ward be read.” 


0 Theſe ſeveral dels 8 were ee 2 the great trial of 
Newburgh and Burroughs, which was tried at the bat of this 


' eourt, and took up —— 8 


va * F * 7 N * $ 
No 
Ul 


FFF 
No objection having been made at firſt to this 
motion, Lord Earlsfort obſerved that he was 
ſorry to ſee the caſe deſerted; on which 


Broune, G. J. of Counſel for the Crown, la- 

mented that, in the abſence of his ſeniors, he 
was obliged to oppoſe the Prime Ser jeant, whom 
he knew to be too well acquainted with the law 
to pretend that he had any right, to have any 

part of the proceedings whatſoever read, except 
the indictment; and he ſaid he founded himſelf 
in this aſſertion, from the authority of Layer's 


Caſe ; which caſe he had endeavouted to look 6 st. Ta 


through ſince he had heard it mentioned from 
the Bench; and it is there ſaid by Juſtice Eyre, 
that the merit and juſtice of the caſe depend 

entirely upon the indictment, which mult be 
read in order to underſtand the true ſtate of 

the queſtion, and to ſee the facts to which 
e the witneſſes are to be examined; it is there - 
fore abſolutely neceſſary that the indictment 


„ ſhould be read, but no one of theſe reaſons 


er will ſerve for reading the venire.“ And in 
the ſame book, it is ſaid by Sir J. Forteſcue 
Aland, a judge of as much legal learning as can 


229. 


P. 324. 


{ 


be remembered on the King's Bench in Great 


Britain, The Court will aſſiſt in matters of p. 


% law where they appear, but will never a 


{© the perſon with fas to make points of law; 


and again he ſays, I take it clearly there never 


*« wag a caſe where the proceedings of the Court 


<<, have been called for to be read to the priſo- 
ner, and for no other purpoſe but to make 
ee error.” Supported by this authority, and 
. ſanctioned by the wiſdom of ſuch great men, on 
ſo folemn an occaſion, he did not doubt but he 
ſhould have the opinion of the Court in his fa- 
Ye K vour; 


32%. 


2 Rex 
der ſus 
Keon. 


Foſt. *7> 


= 
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vour; and begged leave to remark, that this 
caſe had a particular recommendation to the at- 


tention of the Court, as it was determined ſo 
lately as the gth of Geo. I. when criminal pro- 


ceedings had taken a more favourable and - 
ſtitutional aſpect than 152 had eb 


| Bradfireet, J. afked the Prime Setjeunt if be 


"Had any caſe to produce, to overthrow what 
Browne had faid. | 8 


The Prime [EY a Mar urray of 1 


ton's Caſe, and aſſerted that Counſel were ok 


mitted to take extracts from the Record. 


Ubi ſup. | 


Brad reer, J. —That, as 4 3 was a oat 


lateral iſſue, upon an act of parltament, ſent inte 
the Court of King' J Bench by a certiorari. out had 
0 DENcerY- | 


The Prime Serjeant then cited the Caſe of the 


King * Rogers and others. 


Biradrcor, J.— That alſo was a collateral ie ; ; 


| ivy were the men who had broken out 1 Muid- 
ſtone 1 8 


ene 


to lock into it, to * if wee error — was 
to be ſound therein; ; and this, he ſaid, was 
admitted by Sex e Pengelly, who proſecuied 
Layer © on behal f the ee 95 


2 F 
. ; » #534 
; Mr. 


CEE E „ 
Mr. Stanley cited the Caſe of Charles Ratcliffe, „ 


5 5 Rex 
Murray of Broughton's Caſe, Harvey's Cale, and , 


the Caſe of Rogers. Ken. 
. 1 „ ; | . Forſt. 40. 
Bradſtreet, J.— Theſe were all coNlateral iſ- * = | 
ſues. The pirates were tried at Maidſtone. Bur. 180. | 
Tue Prinz Serjeant. I am forry to make any | 
: oppoſition that will but tend to delay juſtice, | 
but this being the laſt day of Term, I hope | 
the Court will give time to conſider the ſe- | 

: veral points which ſhall be ſuggeſted to the Court 
1 to make error, and which in my mind conſtitute 8 
| the moſt nice and difficult errors; and though I | 
do not ſpeak this with any confidence on my | 


| own part, yet I folemnly declare I feel no diffi- 
dence on the point, that I ſhall be able to ſhew 


the Court that there are errors, upon which they 
t will be bound to arreſt the judgment. 
I Browne, G. J. roſe to reply, but was ſtopped 

by the Court. „ +; 1 

Earlifort, C. J. If there be error on the 

2 Record, the ſooner it is known the better; pre- 
_ vious to the trial it was read upon motion of the | 
. priſoner's Counſel, not as a matter of right ; I | 
| felt not a little that this caſe ſeemed to be de- 
he ſerted by ſuperior Counſel. This however gave 
jat an opportunity to gentlemen inferior in ſtati- 


* on to manifeſt their induſtry; and I was glad 
nd they had thus ſhewed their attention and ſkill 
as nor do!] feel any heſitation to ſay, that if the 
gentlemen concerned in the proſecution had ob- 
ed jected to the Record being read in limine, I 
ſhould have refuſed it. If errors be ſtated and 
ir, pointed out by the 2 for the W 
2 the 


Rex 


werſus 


Keon. - 


lead of all others. 


[ 76 1 


_ 


the Court will look into the Record; but if we - 


find they are made merely to pick into the Re- 
cord we ſhall reſiſt them. Ordinary buſineſs muft 
be done in the ordinary way. This is a queſti- 
on of very great conſeqnence, and muſt take the 


* 


Bradſtreet, 1 Caſes cited at the Bar, 
do not apply in theſe ſeveral places. The perſons 


to whom the Records had been read, had been 


convicted in another place, and the Court could 
have had nothing to proceed upon if the Record 
were not read. When the proceedings were at 
firſt read, had it been demanded as a matter of 
right we ſhould have reſiſted it. The priſoner 


has a right to have the Indictment read. 


The Clerk of the Crown then read the In- 
diftment lowly, and the Counſel for the priſo- 
ner took notes op YER CY 


Mr. Prime Ser jeani Since I am precluded by 
the opinion of the Court from having the ſeve- 
ral proceedings read, I muſt feel my way as well 
as J can, and with little preparation indeed, en- 


deavour to point out ſuch errors as I apprehend 


to be upon the Record, and the ſeveral pro- 
ceedings. Thus circymſtanced, I fear, I may 
ſuggeſt errors, which do not exiſt, and therefore 
I fall have reaſon to claim the indulgence of 
the Court, as it is more than probable I ſhall 


unfoundedly treſpaſs upon their patience ; but 


1 addreſs myſelf to a Court where mercy ſeaſons 
Juſtice, and where it is fitting that the unfortu- 
nate gentleman at the bar ſhould know that he 
has hitherto experienced every indulgence which 
oe re a 


the Court could, conſiſtent with their opinion, Rex 
grant; that his evidence was liſtened to with the 21 

patient humanity which dignifies the proceedings 
of a Court of Juſtice, and he ſhould loye his a 


orari; which in this caſe was the firſt proceeding N. B. Tit, 


Cory 


Judges though he ſhould loſe his cauſe. 


I be firſt error I apprehend to be in the Certi- iſt Error. 
in this Court, and being iſſued to remove an in- Cert. 
dictment from a foreign county into this Court, © 
ſhould, in my humble judgment, be made re- 4 Black, 
turnable on one of the known general returns of Co. 465. 
the Terms. By a Rule of the Court of Kings 
Bench, ſlated 1ſt Show 336. it muſt be returnable 

the firſt return of the Term next after it iſſued ; 
whereas | apprehend it is made returnable either 

on Friday next after the morrow of the Holy 
Trinity, or on ſome other day, which is not any 

one of the known general return days. I beg 

leave to fate thoſe returns, and to know if the 
Certiorari be made returnable on any of thoſe 

days? or whether it be returned by thoſe per- 
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ſons to whom it is directed? | h 
The next error which I ſhall conjecture is, ad Error. 
that the Fenire Facias, iſſued for the Jury, is not 


reſted on the day of the Return of the Certiorars ; 
by which means there becomes a chaſm in the 


proceedings | e 
That the Venire was not made returnable on 34 Error. 
a general return day of the term, as by all the 


authorities it ſhould be, when it iſſues on an 


indictment removed by Certiorari from a foreign 


county. The Venire in the preſent caſe. is re- 
turnable on Friday next after the morrow of 


Saint Martin, and your Lordſhips will find it 
laid down that if the indictment be taken in 2Iuſt. 568. 
f* any other county than that wherein the King's 


„„ 
Rex Bench fits, and is removed into the King's 
ves Bench, there ought to be fifteen days between 
Keon.' © the Teſte and Return and it muſt be return- 
4 St. Tr. able on a known return day. Your Lordſhips 
778. will find the ſame principle where a Traverſe to 
aa an, Inquiſition comes into this Court from the 
Rex v. Court of Chancery. Upon this point the autho- 
Riberts, rities are numetous and uniform, and no inſtance 
: Willon can be produced in the adminiſtration of the 
17. Criminal Juſtice of Great Britain, wherein the 
| point was controvered or doubted. 5 
Though limitted my time for preparation was, 
I did not come into Court unapprized of Layers 
caſe, as cited by Mr. Browne; its authority ſtood 
between me and oyer of the proceedings, but I 
hope where it anſwers my purpoſe, I ſhall be 
allowed the advantage of it. Layer was firſt 
brought up to the, bar, on the 3 iſt of October; 
the Habeas Corpus was read on the motion of the 
Counſel for the Crown: On the zd of Novem- 
ber he was again brought up; there was then an 
þ application and debate about fixing the day of 
trial, whether it ſhould. be on the 19th, or whe- 
ther the Court ſhould give him further time. On 
which Lord Chief Juſtice. Pratt ſaid, at this 
time there is no day for the Return but the 
„ Oclave of Saint Martin, or the laſt day of 
% term.“ Here the Court looked only to the 
known legal return day, and no other, and it 
never once occurred to them to make a new 
return day; nor can a Return be made in the 
Crown Office, upon any but a known return 
day. If Layer's caſe has made againſt me in one 
Point, it is concluſive for me in this—1 appeal 
1 0'0 the book ;—let the book ſpeak; Sit liber 
Judex. Here is the opinion of one Chief Ace. 
„ e e What 


we” 


* 


— What was the opinion of Lord C. J. Holt Re 
in Knightly's caſe? Upon a queſtion on werſus 
what day the trial ſhould be, Lord Holt ſays, eon. 
„that being on a Certiorari, the Venire Facias , St. Tr. 
„ muſt be returnable on a general return day. 378. 


There muſt be fifteen days between the Teſte 


« and the Return.” Upon the Attorney Gene- 

ral's preſſing for an earlier day, No,“ ſays the 
Chief Juſtice, © it cannot be before Wedneſday, 

2 that is the Return da. 

See the conſequence Here has been an er- 
roneous Venire—and if judgment be given on a 
verdict by Jurors, appearing on a Proceſs any 
way erroneous, the whole 'of the proceeding 2 Hawk, 
muſt fall to the ground; becauſe the trial was 39! ld 
wholly unwarranted, and conſequently the iſſue 446 

miſtried.. j a tarot edit. | 
| It is alſo for me to point out to your Lordlhips, 
that. Venire was not for the trial of Robert Keon 
alone; but was a joint Venire for the trial of all 
the parties. Upon a joint Yenire only one pan- 
nel ſhould be returned; but it appears by the : 
Return, that the Sheriff returned ſeveral pan- 5th Error. 
nels,” when he ſhould only have returned one; 
and whether the pannel intended by the Sheriff 
be the one returned, or not, no man knows. 

Here then clearly is a 'miſ-return to the Writ, 2 Hawk. 
and where there is a miſ return, it is fatal and 392 90 $ 
cannot be cured; for even in civil cafes an error .? 
of this kind could not be cured before the ſta- Cro. Jac. 


| 4th Error, 


criminal caſes, to which the ffatutes do not 2 


trial. | 
| There 


PR 


10 1 
4th Error. There is not any award of the Venire upon = 
TV IEEE 

deres The priſoner was never brought to the bar , 
| Keon. of this Court until the day of his trial. And all 


ach Fro the proceedings previous to his trial, were, had 
em in his abſence, and before the Court had any 
juriſdiction: .. | N „ | 
Sir Samuel Bradſtreet, J. here mentioned his 
aving committed the priſoner in the vacation. 


Mr. Prime Serjeant.— My Lords, it is with 
great deference I mention another objection, 
pon which it may be ſuppoſed this Cotirt had 
given an opinion at the time of the trial: It 
Sch Error. appears upon the Return of the Venire, that 
three hundred and ſixty perſons were returned, 
and there is no inſtance in which a Venire has 
been returned into the Court of Kings Bench 
from a foreign county of any ſuch number, un- 
leſs by the ſpecial direction of the Court. 
Mr. Juſtice Bennet mentioned Layer's. caſe as 
_ againſt this doctrine. © ans 


Mr. Prime Serjeant replied, that Layer's was 
a caſe: of High Treaſon, where he could chal- 
lenge five and thirty. FE „ 
Mr. Juſtice Beiinett,—So it wãs at common law 
in caſes of felony. In Layer's caſe, one hundred 
and one were returned to try one perſon only; 

+ here there were five perſons to be tried. 

F481 = ; . I 


* 
Mr: 
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5 Lord Ear i «fort; C. . the King abainf 
Shezhy, in which I was Counſel,.. ide were 

” wa ee 
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12 


Mr. Prime Serjeant AE the bfoß ger ca 


rocure three hundred and fixty to be returne 
it gives him a veto to every Juryman, and there 


is no dae of purtiog. him to e yy 


715 1 18 5 5 iT 
1 a Juftice—This was orer-aled in 
Line cate. Ont en 45 0045, Acre 
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Mr. e Kraml. — The Fiege and 1755 


cutor are by no means on an equality, which, LY 


law they ought to be; there was no cafe where 
the of tie Gu was encrealed W the direction 


of, t Wü. ot 


9 ho *; + N : 
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| dance the Court dire what is illegal? F 


Me. Prime e do not apt it youl#he 
illegal! in the Court; but for any perſon to in- 
creaſe the pannel without the direction of the 
Court, is what I contend to be illegal, op- 

reſſive, and eluſive of the ſtatute of Edward. 
e Venire was joint, and only one was tried, 
* the Record was made up againſt all the 
five, and though they all ſtood at the bar. The 
proſecutor bas. his election, and mi it have 


1 E joint or fe arate 'Ve entre.” 55 Were 
three hundred” and fixty Jutors returned'? Be- 
cauſe a joint trial was expected, and thiereferre 


the trial ought to have heen joint; there is no 
inſtance, no uncontradicted caſe can be produced 


in which this Court, ſi * upon the trlal of an 


toth Er- 


ror, 


indictment : 


— 


1 


Rex indiftment removed from a foreign Court, ſe- 
vered a pannel. 2 | 


Sir Samuel Bradſt reet, J.—can | you ſhew a 


_ caſe againſt it, where the Court refuſed to ſever 
the pannel on application made? Is not this 


Court a Court of gaol delivery? 


Mr. Prime Serjeant.— Ves, with reſpect to the 
proceedings in the county wherein they ſit, but 


not in any other; nor can they proceed upon in- 


dictments removed from a foreign county, but 


regular proceſs muſt iſſue, and there ſnould be 


fifteen days between the Teſte and the Return. 


If the proceſs be joint, they have no power to 


ſever the pannel returned, and to try the iſſue 


between the Crown and the Priſoner ſeparately, 


but muſt try them all at one and the fame. time, 
and by the ſame Jury. It is true that Juſtices of | 


gaol delivery, and the .Court of King's Bench, 


litting in that capacity, may ſever the pannel, 


ſays Hawkins, I do not find that this can be 


done in any other Caſe, and therefore I am 


warranted to ſay it is not in the power of the 


Court to try ſeveral perſons ſeparately, when a 


oint Venire iſſues upon a joint indictment ; a 
Wr challenged by one, muſt be drawn as to 


all. For the purpoſe of ſeparate trials, ſeparate 


4 St. Tr. | 


11th Er- 
ror. 


VJenires iſſue againſt each, which would be need- 
leſs if the Court could ſever the pannels, and 


that was done. in Rookwaodd and Cranburne's 
Caſe. Where a joint Venire has iſſued, there can 


be no ſeverance, the trials muſt be joint, for 
they are all embarked in the ſame bottom. The 


trial in this Caſe was had on the very day of the 


Return, when it ought to have been on the 
quario die poſt ; it was had upon a day upon which 
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the Sheriff was not obliged to return 1 the Jury, Rex 
and when the Jurors were not amerciable, only lis 
two hundred and forty appeared, aon conflat, but 
they all might have appeared on the right ' 
day; and ] take it that the priſoner had a right to 
| have the advantage of the whole Jury returned, 
ſuch as it was. I he priſoner could not legally be 
tried ſooner, and his appearance does not Jalve 
the error. | 
The Certioratri deſcribes the party with a dif- 12th Er- 
ferent addition from that by which he is deſcribed ror. 
in the indictment, and I beg leave to ſuggeſt to 2 Hawk, 
the Court, that there i is a variance i in the Feen 297. 
of the name. 1 
A Cerliorari to remove a Jeveral indictment; Raymond 
would be bad; if a joint indictment were remov- 609. 
ed, a variation in the deſcription of the party 45 2 eng 
a ſingle letter has been held fatal. 3 
Theſe are the objections which at preſent occur 297-8, od 
to me; I feel them to be of weight, and ſuch as 423-4. 
muſt enforce the conſideration of the Court; L 
ſhould otherwiſe lament that I had exhauſted fo 
much of this, the laſt day of Term, that it will. 
be impoſſible for- the Court to hear the gentle- 
men who are on the ſame ſide with me, from 
whoſe abilities and information the unfortunate 
gentleman at the bar would derive more advan- 
tage than from my poor exertions. I have only 
to offer my humble thanks to the Court for the 
patience with which they have heard my crude 
and undigeſted thoughts upon a ſubject of the 
laſt importance, 101 only to the unfortunate 
eite at the bar, but to the adminiſtration | 


* 2 


of the criminal Juſtice of the vation. + 


on. 


The Court aſked if any other gentleman would 
"Ow other objections. 


6411 I} 3 


- — .! — 


1 0 


Res. Mx. 857 2ant\Hewitt ſaid be was prepared, and 
der ſus” ee to ſtate, that the Certiorari was, as he 
Kon underſtood it, directed to the Juſlices of Aſſize 

andi the Coroner, and not retutned by the per- 
ſons to whom directed, which he conceived was 
error. That the Habeas: Corpus ought to have 
borne Teſte on the day of the Return of the Car- 
tiorari, and the-Yerire Facias on the day of the 
Return of the Haleas Corpus. He then ſuggeſted, 
{+ that they were not teſted on theſe days, and of 
cour ſe there was a chaſm in the proceſs, which 
| - . = wrought a diſcontinuance. And that the Venire 
1 being joint, the Court, with deference, were not 
competent to ſever the pannel, which had been 
5 ee e the Priſoner was therefore mis-tried. 
ebe »MrzStanley, in achat of the different objec- 
tions, cited 2. Salk. 479. 2 Hawk. 286-7. 
| erty's Crown Circuit Aſſi. Title Certiorari. 
Velv. 211-12: Ore J. 254. c Eliz. 821. 4 
State Tri 640. | wh 


| Mr. 22 (oggefied that ok en itſelf 
was bad, the words“ in the fear of God and 
peace of: our Lord the Eng. being omitted. 805 
31ſt 0 

Mr. Smith al objeted to the indictment, ſor 
want of theſe words, nor the duty of his al- 
legiance conſidering,” which he held: to be mor 
lary, and the omiſſion D 1. 


2 VR 0. . infed; that the 77 ec before- 
thought” being uſed inſtead of aforethought,” | 
vitiated the indictment. Had the indictment been 
in Latin, as formerly, præcegitata would have been 
_ uſed, and excegitata has been held bad, and there 
ought to be the ſame precitiop., in the Engliſh 
_gciment, | 


Eee Þ- 


The Counſel for the Crown having declared Rex 


themſelves not ready to anſwer the ſeveral objec- 
tions inſtanter, the Court remanded the pri ſoner, 


werſus 


Keon. 
. 4k 


and directed him to be brought up the ſeconc | 


day of next Term, 24th January, 1788. 


. 44 e 
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\.. 24th Janvany, 1788. B. RK. 


THE priſoner, Robert Keon, was brought up 


purſuant to the laſt order, for the further argu- 
ment of Counſel, on the motion in arreſt of 
Judgment. e e 


* 


Deputy Clerk of the Croun.— Is Robert Keon 


here? He get 


Caobx. „ You... 


gs 3% 


_  Serjeant Hewitt. I am of Counſel for the Pri- 


ſoner ; and in arguing the ſeveral points which I 
apprevend to be, erroneous, I ſhall omit every 
thing which does not appear to me to be of im- 


portance; and I ſhall hope for the indulgence of 


the Court, not only becauſe it is a caſe of mo- 
ment, as the life of a man is concerned in it, 
but becauſe it may regulate caſes of the kind 
Ren. GH ᷣœò», a et OR 
If the ſame preciſion be not adhered to here, 

that is at the other ſide of the water, it may 
perhaps be accounted. for from this ; that. caſes 
of this kind ſeldom happen in this kingdom, 
and no Report of them is to be had; for in 
truth, except what may cauſually be found — 
25 N 1 


b 
the notes of the Judges, not a trace of ihem re- 
mains. They are conſigned to oblivion. 5 
Previous 10 arguing the ſeveral errors, I ſhall 
= firſt ſtare what in my apprehenſion ought to be 
the order of the proceedings. The Record 
ſhould begin with a memorandum of the Caption 
of the indictmem; which ſhould be followed by 
the mdiment itfelf; and then recite that the 
King for certain cauſes had directed the ſame to 
come before himſelf ; next follows the procefs 
of Capias, then how the priſoner is brought up, 
next the Arraignment, his Plea and the Iſue joined, 
then the Venite Facias, the day given, the A4 
ſworn, the Verdict, and then follows the Judę- 
nent; and thefe, as I take it, are the regular 
parts of a Record. F 
Having thus ſtated and ſubmitted to the Court 
what ought to be the courſe of proceeding, I 
ſhall further ſubmit what appears to me to be 
errors and defects on this Receord. And | 
FissT, the Certiorari, which iſſued at the re- 
queſt of the proſecutrix, bears Teſte the laſt 
day of Eaſter Term, and is returnable in this 
Court after the Morrow of the Holy Trinity: 
The Habeas Corpus is atfo direQed to bring the 
bodies of Robert Keon and four others. How 
ever, before I ſhall obferve on that, T ſhall pre- 
mife, that if the Certiorari be miſ. directed or 
miſ-returned, the whole proceedings fall to the 
ground, nothing being removed. The Certiorari 
is the foundation on which all the other pro- 
ceedings.- are built: If this is erroneons, every 
thing fubfequeat to it is fo likewiſe. x 
Now I contend that the Certiorari is erroneous. 
I „ 
4. It is miſ-directed. e 
1 . | | . 


— —ͤ —— — 


2. It is miſ returned. | | TY Rex 

3. It is not returned on a proper Return Kon 
1, fa ys Hawkins, A Certiorari be mi directed an 
nothing is removed. cap. 27. 


This Certiorari is miſ- directed it is directed to es. 5 
the Clerk of the Crown, or Juſtices of Peace, or pe * 
any one who has the Record, and not to any one old edit. 
in particular. — A Certiorari is in the nature of a 294. 
Mandamus, and muſt be directed to thoſe, and 


thoſe on] y who are to obey the ths" £1 


Bradſtreet l —You have not ſeen the Certia- Ante 
rari. I will therefore read the direction of it for pa. * 
vou; and it is, To our Juſtices of Aſſize and 
General Gaol Delivery held for the county of 
Leitrim, the Clerk of the Crown of the. ſaid 
county, or his depury there,” and you will ob- 

ſerve that between the Juſtices and the Clerk of 

the Crown, there is neither copulativs « or dif: 

| juoctive. T- 1522 | 


Serj. Hewitt. —If a mandamus bs direted to Salkeld 
the Mayor and Aldermen, it is wrong; and in the?“ 
caſe to which I now allude, Powell ſays, Writs 
ought to be directed to thoſe, and thoſe only, 
who are to execute them, or it would be imma- 
terial, —In that caſe there was ſome degree of 

_ certainty, but here no certainty at all. If the 
Juſtices are to return, the Certiorari ought to be 
directed to the Juſtices alone. If the Clerk of 

the Crown ought to return, it ought to be direct- 

ed to him alone; and the caſe of the King againſt _ 
the _ of Abingdon is in point. 3 


7 


Bradſtreet, 


4 


8] 


Bradſtreet, ] —There. are Effzrent 8 
when the Writ is directed to the Mayor and Re- 


” .corder. when it is done by Deputy, it muſt be 
ſhewn by the Return FE A. has power to Take 


6 HDMI: ; $; 1 9 "x 38 Eh - 


a 22 * Seri. 3 the 3 1 am 3 to 


411. old find, ſays Hawkins, of Certiorari, are either di- 


ed. 290. 


B. 4. 


Eiren. cap 


rected to the Juſtices of the Peace for the county | 


generally, or to ſome of them. in particular by 
name, and not to the Cuſtos Rotulorum, and ac- 


7: b. 515: cording to Lambard 17 are never direcieg 100 


Fan 


i 
But ſuppoſing i it were not 19 direacd, I con- 


500 that it is improperly returned. 


There are two rules with regard to the Return 


| of Cerlioraris.” 59] 1 


Iſt. That 1 ſuch Return muſt be under 


the ſcal of the inferior Court; bd if the Court 5 
has no ſeal, then under any ſell. ö 


⁊dly. That it muſt be returned by the perſon 
to WHOM. it was directed. 
S . 4 * 


hl I het was o forte tn the caſe of 


the King. aul mee in this Court. 


413 
1 


( 
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80 Hiwi. This Wen is made, a8 4 am 


a pany, by the Clerk of the Crown, and not : 
by the Juſtices. . | 


Bridfirees, J. rt is the fact, pry 3 5 
datory part of the Writ is that you ſend under 


yvour ſeals or the ſeals of any of you. ©, 


EY 1 


Serj. Hewi —This Return i is by the Clerk of 


the Crown only; now this I contend is age 
"or 


1 69 1 


*fof it ob#ht to be by both, arid this you witt fitid nas 
in'the'caſe of Pie againſt Thrill. Iii that caſe it verſus 

was directed to the Cuſtos Rota lorum, atid not to 

the Juſtiee, and held bad. In the Preſent R 
the Writ was directed to the ſuſtices of the * 

Peace, and returned by the Clerk of the Crown; 

and ſuppbſing him to keep the Records, on the | 

authority of 5 caſe; and the caſe of Elizabeth ; 2.5 Se 
1 me Return is tought.” ee PEE 


\ * 


Brad ſreri, J. Sl whe you 1445 «fe. to bew 
_where'the Certibruri is directed to the Juſtices of 
the Peace and the Clerk of the Crown, and the 
25 we Win returns it, that the Rrturn is nougni 


1 


Serj. : Hewitt Fer f the Cortibrari 90 lol miſ-dl- | 
MW or miſ- returned, yet I contend that it is 
erroneous, becauſe it i riot retfrnable on 1 
common W e py of 
I be Certiarori is an otiginal' wit; 1 admit Reg om: 
that all original writs always iſſue out of Chan- brev. 
bart The ori g writ is the foundation upon 

ch all fubſcs vent proceſs is founded. 

The Kren removes the Record. 

Tie Habeas Corpus removes the Body. . l 
Ihe writ of Certiorari, fays Fitzherbert, is ans 15 1 
. origitial writ, and iſfueth ſometimes out of the 543: 245: 
ele. and , ometimes out of the Fas bh n 


h 1 3 10 


Hendl, de your do not mean to ad- = 85 
tend ch 1 4 writ teſted by the Chief of bach is an 7 
i writ. ; 


Serj. Heul, Wetter it be an original or a 
Judicial writ, I contend that it is not properly re- 
| M turned 


— 


1 90 1 
n The. Return is on Friday the 8th af 
ere 1 une, which is not © day of general return; it 
| Keon. , ought to have been made returnable on the mor- 
row. of. the Holy Trinity, or on the quarto d 
poſt. In England, and 1 preſume he practice is 
the ſame here, every Certiorari to remove an 
indictment ſhall be returned the firſt return- day 


1 Stow; of the term next after iſſued: 1 thin you will 
336. find ſettled in iſt of W. and M. e 


The next error, and which I 4 on, affedts 
the Venire Facias. . 
It ought to be returnable on a common return 
day. The diſtinction in the books ſeems: to be 
this, where the ſur ry-progels is to a county 
where the Court of King's Bench fits, then 
there is no need of fifteen days between the 
Cro. El. Teſte and Return.  Bumſiead's aſe. If the of- 
448. 2 Str. fence be committed in the county where the 
825. King's Bench fits, and the , indictment be origi- 
inally taken in the King's Bench, and the pri- 
8 [8 ner arraigned there, the Court may proceed 
die die in diem; but if the offence be committed 
in a foreign county, and indictment be removed 
from a foreign county, then there muſt be fif- 
2 Hale H. teen days beiween the Teſte and Return of the 
F. C. 260, Venire Facias, or other proceſs. | | 
I That the writ ought 1 be made returnable on 
6 St. Tr. a common return 1477 ſee Layer's Caſe; and 
* in that caſe the Chief Juſtice ſaid, that the Re- 
turn being the octave of Saint Martin the trial 
muſt be on the quarto die poſt. The Venire Facias 


was teſted the 27th, day of June, and ought to " 
be returnable on the morrow of Saint Martin. | 
Bennet, J.—Thax would have been on Mon- ir 


day. 5 1 


* 


et Seri. 


a Age} 8 
Serj. Hewitt. — Then the trial would have been 
on a Thurſday. That the Venire Facias muſt be 


| The next objection is, that the Venire Facias 
iſſued without any iſſue joined in this Court. 


Bennett ; ].—They had pleaded below defore 


the Certiorari iſſued. 


wy 


Serj. Hewitt—I ſhall ſtate what the proceedings 


were. They were arraigned in the county of 
Leitrim, and pleaded Not Guilty; a Certiorari 
iſſued the laſt day of Eaſter term; the Habeas 
Corpus iſſued twelve days after the ifluing of the 
joint Yexire, which was teſted on the day of the 


return of the Habeas Corpus. On the 16th day 
of November they were brought up to the Court; 
and had no notice whatſoever, previous to that 
day, of the rule to take his trial, nor was the 
Priſoner preſent when the rule was made; and 


bn the authority of the King againſt Baker, he Curth. 6. 
ought to have been arraigned, and plead de novo. . 
The party is always admitted to plead de novo, . 


and to go to a trial upon an iſſue joined in this 
Court. Had the priſoner been arraigned here, 
he might have waived the plea he had put in 
below; he might have demurred here. And 
on the authority of this caſe, I apprehend that 


returnable on a general return-day, is laid down KM": 


and ſettled in Tuchin's Caſe. + 5 | 5. Tr. 


the plea was waived by the Certiorari, which is 


a Superſedeas. 


_ Bradfireet, } ,—To all ſubſequent proceed- 
ings. | 6-4. 


M 2 0 „ 


Rex 

VerJus 

Keon. 
© P..C.224- 


L 98-. 


95 E . Hewitt. — He had a right 10 claim the lis 
: ITY 5 pleading de novo, ſimilar to the caſe 
in 


Suppoſing him N and that he had : 


waived his plea, no iſſue could have been join- 
ed; and if there were no iſſue joined, what then 
becomes of the Venire Facias ?—The Penire Facias | 


. 1s to try an iſſue joined. 


| novo. 


I ſhall cite ſome caſes which have been les 
nithed as to this point, by Mr. Adair, the Re- 
corder of London, and, as I-am inſtructed, one 
of them was before Mr. Juſtice: Gawld. ' 

The King againſt Doctor Shipley, Pon * 
St. Aſaph. He was arraigned at Wrexham, and 
the Indiq ment being removed by Cerliarori, he 

pleaded de novo in the Court of King's Bench. 

In the Caſe of the Kin 7 and Aylett; he was 
indicted for perjury, the ndiciment Was fe mev- | 
ed, and he pleaded de novo. | 

In the Caſe of the King and. Ward, b. who was G 
tried in Eſſex in the year 1786, beforg Mr. 
Juſtice Gould; he was indicted for =—_ and 

255 Indiment was a, and he pleaded as 2 


| Bradſtreet, J n ee me a Cate 3 a 
man convicted below made this objection. 


Bennett, I. e ſuch a Caſe, might there 


not be two iſſues Joined, one of Law and one of 


2 Str. 825, 


Fact. 


Serj. Hewitt. Ana is another objeQion, 
which is, that the Rule for his trial was made in 
his abſence ; and on the authority of the King | 


and 7ohnſon, no Rule ought to be mage in the 
abſence of the Priſoner. 


The 


. 1 3 


he alt obj 3 and with wrhich I ſhall a —— 

3 ahi ſevering. the trial, 85 vr we ar | 

Robert Keon an his 87 without the reſt 2 144 1 

priſonęts, thou there was a joint Hegpirę 5 

E and; Hale lays, ** «lth ſrems that, in Caſe of pin C. 26a. 
ap gia ent, though it be the. N uit, 

| 1 Facias iſſues joint, there cannot 

ie Ah, Venire Facias, nor 4 everal Tales, 
which. e, caſes a een y, nay fruſ- 

trate the trial.” The diſtinction is, that before 

_ Juſtices of gao} delivery the 1995 may be ſ ge 1 

but in no others; ang 25 the Juſt 10 did not + 

a. Court of gaol delivery ; for ae if Ihe RH 

: Cour of King's Benct went into another county, 

ey might then, by their Mere recept, award 
the © Jury and a Fever the he agel, Put t deer. 
Wi 8 


Me. Redo wie is an an application to ure E 
Judgment tor Sea 9 and a mil; 
trial, and many g 2 ſtions of law ate inyolved in 
this motiqn. Be vp A dnn is liable to have 
judgment pronounced againſt him for a debt due 
to the party, or to the public, he muſt be xe uy 
larly impleaded and proceeded againſt ; .and wh 
are regular and ſufficient pleadings and proceed- 
ings, is 1 ry of law. 

This dictment was found i in a foreign coun- 

| iy, 1 its removal hither a Cerjigrari iflued 
| Term; but that ne was nat 
_ om on the morro o f the Holy Tri- 

nity. The Prime Serjeant and Serjeant Hewitt, -! Shower 

have ar ape that that Certiorari was miſ⸗- directed 336. 


and mit- returned, and if they have eſtabliſhed 


either allegation, it follows, that nothing bas 
been removed by that Certiorari, and that all the 2 Hawk. 
Pence here are void. | 8.275 


Rex I | 
To the Juſtices of Aſſize, Clerk of the Crown, 
or his deputy ;” and although there is not a co- 


werſus 


Keon. 


Layer's 
Caſe, 6 
St. Trial. 


| Bacon 
Abr. Tit. 
Juries, 


236. 


E 


It now appears that the Certiorari was directed 


pulative between the Juftices of Aſſize and Clerk 
of the Crown, yet as that addition would make 
its direction right and legal, the Court will un- 
derſtand that ſuch is the direction, and then the 


Return made by the Clerk of the Crown alone, is 
inſufficient, and it is not averred that he alone 


had the cuſtody of the Record, and although the 


Certiorari and its Return do not compoſe a part 


of the indictment roll, yet the Court will look 
into this part of the proceedings and ſeg whether 
the errors aſſigned do exiſt. 33 
The Venire was awarded in Trinity Term jaſt, 
returnable on a day certain, to wit, the 16th of 
November. 33 . 
This Venire muſt have been awarded on the roll, 
otherwiſe it is unfounded, and if ſuch award on 
the roll was never made, I humbly contend jt was 
a miſ-award, and that for more than one reaſon. 


At or before the time of that award made, the 
pri ſoner was not in the Court, or ſo much as in 


the county where the Court fat, 


At or before the time of that award made, the 


pri ſoner had not pleaded in this Court, and no 
| 1ſſue was here joined, and the priſoner had never 


had an opportunity of pleading here given him. 
Awarding the Venire and fixing its return on a day 
certain, was appointing'a day for the trial, and 
iſſuing a Venire, and appointing a day for trial 


before a priſoner is brought up, and whilſt he is 


in a foreign county, and before he has pleaded 


ſuch plea as he muſt abide by, is pregnant with fo 
much legal inconvenience that it cannot be regu- 
lar—it muſt be erroneous. Until a record of a 
foreign county is brought in, the Court will not 


make any order concerning it, but to bring it in; 
EDS Eo - until 


— 


I 95 1 


until a, priſoner in a foreign county is brought Rer 
up, the Court will not make any other order to f. 
fect him ſave for the bringing him up; uni! 
the Court has a direct and immediate dominion 
oyer both the man and the indictment, jury pro- 
ceſs cannot regularly go forth or a day for trial 
be appointed; otherwiſe a foreign county may 
be nearly depopulated of its freeholders, ſent 
hither to try a man become inſane who has eſ- 
caped—who has died ho has been pardoned 
or who may, of common right, plead in abate- 
ment or demur to the indictment. In any of 
which, and in many ſimilar caſes that may be 


1 © 


ſuppoſed, the ſervices of a Jury, would not be 


wanting... 


The Venire was miſ-awarded, as there was not 
then any. plea, pleaded, or iſſue joined, in this 
Court, between the King and the priſoner ; and 
if the. Record was, regularly made up below and 
returned, no plea. or iſſue, joined could appear 
upon it. nes ba 7 61 85 N 


1 10 nn Ai ets - 3 1 y Bars Ti * i . 
Bradſireet, I here is a plea returned and 


Iſſue joined by the Clerk of the Crown, on. the 
_Kecord, returned to us by the Certiorari. 


Mr. Recorder. Then ſuch plea or joindet of if- 4 Burr. 
ſue ought not to have been entered on the Record 2085. 
or returned; the pleading of pri: ner at theaſſizes 
was ore lenus and inſtanter; and although ſuch 
mode of pleading be right and regular when an 
immediate trial is to follow, yet. 58 law does not | 
require that ſuch plea or joinder of iſſve ſhould be 4 Vner. 

entered on the Record at the aſſizes, or returned Tit.Certi, 
on the Record when there has not been a trial or ih. Rin, 

indictment below; it was irregular to return on „. De 

the Record a plea and iſſue by which the priſo- penter. 

ſoner was not concluded, and which, he might Carte w. 
| | ; walve * 


89 


: >. 
N. Sies of WADA fight, did at bis“ feline, 


nes dice tio tial er indiftiuert was Hat below; at. 


* \Faignmebt Here was neceſſary, 4s well 10 give 
the Court judicial 9 i of the mai named 
in tlie indiftitient;' as t pive'the prilonef notice 
of the charge he wis 60 Tea. Hinkfetf againft. 
NW, what Legal intimaticn had the Priſoner of 
' hits ue er Ris life here, ütiti the Clerk of the 

Lone 05 4 10 bis challerges on the 181 of 

November. The lac Gdes not require that he 

ſhotild Have atiy notice of 155 Certiorari, gor can 
'the Cott preſume! he had notice of x 
Fe ſaw does not re. 1 iat He ſhould ite 
aN Hotlte of che iſſuinig of the Habeus Corpus, 
nor is the Sheriff who acts under it bound to pro- 
duct it tb the Priſoner, ot 9 td the Priſoner 
the 8 the pu — 7 for which he is refnvy- 
l and'fo'the Court will not preftime that the 
Pfiſoner in this Capital can have ahy notice bt the 
Purpoſe for which heavas here tranffmnitted : 
And as to the Venirè awarded, executed, and 
| turned, in the abſence, a ap} wihogt the privity 
Fe oe he cahnot Preſutmied 5 Have 
d any the ſeält notice of that thd lite ftom 
none of thefe' proceedings coofa the” ner 

. ve h d. 8 legal intimation of by. tti before 

are i. he 16th © f November, What other Mont 
- ice, or, riotice which the law bet. a 185 15 ed Ae 

Soller to be ſufficient, has he nad? al — i 
Benet S fee had ut off his tit 
4 'one Ale 1290 to the poſe. What 1 e would 


. the hext Judges Have of the Prif6ner;” and muſt 


F *. + of again Fo 8 119 to Lig Bia, Bott ice he was 
ni 5 ne on his trial. a 970 wp | 


== "4 f. Rg It hls c h e pa 
e, it muſt be {6 put off in his preſence and Hear-. 
wh ing, 


„ 1 
ing, and that is notice of trial to him direct; and 
although the ſudge who preſides at next Aſſiges 
may be a different man, yet the Court is the ſame, 


and ſo has judicial knowledge of him; there is no- 
thing then left to doubt and uncertainty. But 


againſt a Prifoner removed from a foreign county; 
there may be more indiftments than one, both 


here and there; and for various offences; and ſo 


after his removal, and in a convenient time be- 

fore his trial, he ſhould have had legal notice of 

the accufation he was to defend, as no man ſhould 
be put to anfwer, for all the criminal acts of his 
life at a moment's waruin g. N 


Priſoner, confined even under civil proceſs, no- 
tice of the Declaration, and its contents, before 
rules to plead ſhall be entered up againſt him, 


and notice of trial; but when the life of a man 


is-to be. decided on, the Court will give him no- 
tice of trial with its own voice.,  _.. 
The Venire was, I ſubmit to your Lordſhips, 
for theſe reaſons, miſ-awarded ; but although it 
was not ſo, yet in this caſe it ſhould have been 
made returnable on a general return day, and 
not on a day certlamn. = 


Bradſtreet, ] —Have you ſear ched for prece- 


dents of the practice here. - 


* * 
® 
is £o% z 


| ; Mr. Rererder.— My Lord, we have not.—I do 


not conſider it a matter of practice, but a matter of 
law, and if the practice here has not been con- 
formable ta law, it ſhould be corrected.— That 


Lell 


The Court is particularly careful in giving a 2 Sh. asg. 


this Venire ſſiould have been ſo returnable, the au- 1 Wilſon | 


thorities are all one way, and not even a dictum of 7 


any] udge inſt it. So in the King and Roberts; 266. 


7; 


St. . i 


ſa in Tuchins caſe; ſo in Knightly's caſe.— And 4 St. Tr. 
| | | 1 the 547. 


6 

8 
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11 


this is an Indictment from a foreign county; the 
Jury proceſs by writ; the wtit a joint one, to 
return a Jury to try five perſons, and yet, the 
pännel was ſevered, and à ſeveral trial had of 
one priſoner, without the priſoner's conſenting 
to the ſeverance. n Al 4 «I! . | 5 
The Court will carefully diſtinguiſh this caſe 
from that of an Indictment of the county, where 
'the Court fits the diſtinction is obvious. No 
doubt, this is the Supreme Court of criminal 
juriſdiction, and is a Court of general gaol deli- 
Very for every county in Ireland, but by this 
I do not mean to fay, that whilſt this Court ſits 
here, there is a Court of general gaol delivery 
"fitting for every county in Ireland, at that time: 
or that this Court is now a Court of general 


gaol delivery for each county in Ireland, for 


all purpoſes If that be ſo no Court of gene- 


| 1099 J | 
ral gaol delivery could fit: in any county in Ire- Rex 

land in term time; but I apprehend that 

although this Court muſt cloſe and filence all 

other Courts of general gaol delivery into which 

it may enter, yet that even naw a Court of ge- 

neral gaol delivery might be legally ſitting in the 

county of Leitrim. In the county where this 

Court ſits for the time being, its proceſs through 

the ſame county cannot be leſs effectual for ex- 

pediting juſtice, than the proceſs of other Courts 

of general gaol delivery: But when it ſits for the 2 Inſt. 

trial of an offence and indictment of a foreign 568. 

county, another practice is to take place there 

muſt be fifteen days between the 'Feſte and Re- 

turn of each proceſs; in ſuch caſes the Jury 

Proceſs is not by a general precept, or particular 

precept, but is by Writ. When the Jury Proceſs 

is awarded to the Sheriff of the county where 

the Court of general gaol delivery ſits, his pan- 

nel arrayed under the award of the Court is joint, 

or ſeveral, as the ends of juſtice may require. 

All is in the power of the 4 uſtices, and they 

may, in making up the Record, model the award 

on the Roll ſo as to prevent error; becauſe in 

ſuch caſe they are not fettered by the ſtrict for- 2 Hale, 

mality of a Writ. But, I hambly contend, that Pl. Cr. 

when this Court can only communicate with the 294: 

Sheriff of a forejgn county by Writ, that the 

King or the proſecutor muſt elect, before the 

Venire iſſues, whether that Venire ſhall be joint 

and ſeveral ; and that if a joint Ze#ire ſhall iſſue, 

it ſhall not be joint and ſeveral at the election of 9 Edwd. 

the proſecutor afterwards. If ſuch Venires are 4 fo. 27, 

to be conſidered joint and ſeveral, how can we ** 

reconcile to ſenſe or reaſon the doctrine of Hale | 

and. Hawkins, that after a joiat,#nire there 2 Hale, 

cannot be a ſeveral Diftringas or Tales; or why 203-4 

* % 050M 1 were 
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Rex were ſeveral Venires, or ſeveral pannels, return : 
2 ed, if a pannel coming from a foreign county, 
by virtue of a joint Venire, can be fevered ? 
Kelyng q. Now, by the ſeverance of this pannel, returned 
; under a joint Venire, there has been a diſcon- 


tinuance. i 
TDLord Chief Juſtice.— How do you make that 
- © appearnFf,- i 5: n erary Ye 


Mr. Recorder..-My Lord, I hymbly contend it 
appears thus: A Venire was awarded between 
the King and five perſons jointly, and a joint Ve- 
nire iſſued accordingly ; and the Sheriff has array - 
ed and returned his pannel between the King and 
five priſoners jointly, and then the Court has or- 
dered the ſame Jurors to be arrayed between the 
King and Robert Keon alone, and the Jury 1s 
diſcharged as to the reſt. A ſeveral pannel re- 


no Return to it, and a Jury ſo returned could 
not try any thing; and to legalize ſuch a Return 
the Court muſt make a different award of a ſeve- 
ral Writ; but that you could not do inſtanter, 
or without fifteen days between the Teſte and 
Return of the Writ; and as the proceeding was 
by Writ, you cannot mold and model that Writ 
and its Return on the moment, ſo as to accom- 
modate. it to the occaſion. _ - is 


- Bradkreet, J. Have you any authority to 
ſhew that Juſtices of gaol delivery cannot iſſue a 
Writ into their own county, if they are content 
to be ſo long delayed. „ | 


Mr. Recorder. —Though they ſhould iſſue ſuch 
Writ, yet after its Return, if the ends of juſtice 
ſo required, they might quaſh it, and on an im- 


mediate 


turned by the Sheriff to a joint Yenire, would be 


L 
a 
6 
: 


obſections 4 | 


mediate award adopt the ſame Return; and. o 


no error or diſcontinuance would appear; but in 


the caſe before the Court at preſent, if the Court 


has in effect quaſhed a joint enire, and awarded 
2 ſeveral one, and made the Sheriff of Leitrim, 


by Writ, and the Indictmeat of a foreign county. 
For theſe reaſons, I humbly contend the Judg- 


ment ſnhould be arreſted, 


[Here the Court having ſettled to hear another 
Counſel for the Priſoner, in reply to what might 
be ſaid on behalf of the Crown ; the Counſel 
for the proſecution were called on to anſwer the 


Mr. Duquery, as Counſet for the Crown, faid, 
the Counſel for the Priſoner have objected to the 
Direction and the Return of the Certiorari. 


The direction is to © our Juſtices of Aſſize, 
the Clerk of the Crown, or his Deputy.” 


That 1 conceive to be the proper direction of 


a Certiorari. It may be directed to the Juſtices, 


Keen. 


for the firſl time, array in Dublin a ſeveral pßan- 
nel between the King and Robert Kenn alone, 
all this I ſubmit was not a work to be legally © 
done in a moment, where the Jury Proceſs was 


i 


or to the Officer having, by virtue of his office, 


the cuſtody of the Record: ſo is the uniform 


courſe ot precedents; and in 2 Hawk. 411. 
it is ſaid, that the uſual courſe of precedents 

is the beſt me whereby to judge of the mat- 
ter: If wel 


directed, it is well returned, for the 
return exactly follows the direction. The Officer 
who had the cuſtody of the Record, has return 


ed it as the writ called upon him to to do. Theſe 


22 appear to have but little weight, 
Others are made which deſerve more ſerious 
confideration. Fe 23 


It 


þ 


Rex 
erſus. 


Keoa 
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It is objected, that the Certiorari ſhould have 
been made returnable on a general return day. 
No authority has been cited on the other ſide in 
ſupport of this aſſertion; and I have not been 
able to find any. The precedents in Fitzberbert 
are againſt the poſition. The Writs are there 
made returnable *©* fire dilatione, and upon good 
reaſon ; becauſe the Certiorari ſtops all the pro- 


ecedings of the Court below; it would therefore 


tend to the delay of juſtice, to bind the return 
of Writs of Certiorgri to the general return day. 


When the ſuperior Court ſtops by this Writ the 


inferior Court from diſpenſing juſtice, it ſhould 


have a power to proceed itſelf forthwith, which 


couldsnot be if the Writ of Certierari was re- 


turnable on a general return day. The Writ of 


Certiorari in this caſe is not an original Writ, if 
iſſued out of this Court, and not out of Chancery. 
'There are different modes of removing the Re- 
cords. The Court of Chancery may iſſue its 


Writ of Certiorari returnable into its own Court ; 


Lord Hale. 


and then by Mittimus tranſmit the tenor of the 


Record here: or the Court of Chancery may 


iſſue the Certiorari, and make it returnable at 
will into this Court; or. laſtly, this Court — 
E 


iſſue its own Writ of Certiorari, as is the ca 


here; and the Certiorari which iſſues out of this 
Court is not an original Writ, as the Writ out of 
Chancery is. This diſtinction will explain why 
Writs of Certiorari, iſſuing out of Chancery, are 
returnable on a general return day, and other 
Writs of Certiorari on a day certain. And the 
doctrine on the Return laid down by the other 
ſide, if it applies at all to Writs of Certiorari, 
applies only to the Writ which iſſues out of 
Chancery, and not the Writ of the King's 
Bench. And this diſtinction is clearly taken by 


But 


„VVV S 


riſe. 41 »v a 5 1 T 
If this be the true origin of days in Bank, 


[ 103 ] 


But it has been objected, that tlie Writ of 
Venire in this caſe ſhould have been returnable 


on a general return day. 
"I 


o 


at Writs muſt be returnable on a general 


return day, and what may be made returnable 
on a day certain, I do not find any where fully 
ann ß ]«AVii ER 

The origin of days in Bank is certainly very 
the Court of Chancery became, on the diviſion 
of the juriſdiction of the Aula Regia, the Offi- 
cina Brevicum for the other Courts: 1] he Clerks 
in Chancery then had the Return of the Writs ; 


Rex 
 werſus 
Ken. 


antient; as far as I can collect, it aroſe when 


and at firſt made them returnable at ſuch days as 


they or the Juſtices thought fit; this was a 


public inconvenience, and; embarraſſed the ad- 
miniſtration of juſtice: To remedy this, Days in 


Bank, upon which days; alone original Writs 
ſhould be returnable, ſeem to have taken their 


(and Reeves in his Hiſtory of the Engliſh Law 
juſtifies this preſumption) then the rules rela- 
tive to Writs returnable on days in bank, do 
not apply to Writs iſſuing out of this Court, as 
the Dice did in this caſe. In all the ſtatutes 
which regulate the Return of Writs,. Hen. III. 
to Geo. I. the power of the Court to make 
Writs returnable on days certain is recognized 
and preſerved; indeed what writs may be return- 
ed on days certain are not in thoſe ſtatutes ſpe- 


cCified. 67 


It does not appear that the rules relative to 
general return days, or days in bank, are ap- 
plicable to. Writs iſſuing of this Court in criminal 
3 criminal juriſdiction of the Court of 

ing's Bench was never intended to be nar- 
rowed by theſe days in bank. Tae 
va Lg | might 


1 Hen. 
IT. 


6 Geo, I. 


— R A 


„ | 
might be ſerious to confine the Return of the 
Venire, even as to foreign counties, in criminal 
caſes, and conſequently-trials-in fuch caſes, to 


three or four ſtated days in each term. 


6 St. Tr. In Layer's caſe the point determined was, that 
the appearance of the Jury was good on the 


* 


This Court was originally intended to admini- 


ſter juſtice in criminal cafes ; and ſuch a rule as 


is contended for, would conſiderably abridge that 


juriſdiction. | | 
If theſe days in bank are the proper days of 


return for original Writs, or for Writs in civil 

caſes, the rules which govern the Return of fſuch 
Writs do not apply to the Return of the Venire 
here, which is a jxdicial Writ in a criminal 


caſe. 


quarto die poſt : 1 take that to be the ancient rule 


ef practice in England, and ſo the Court there 


jeemed to conſider it. Here the uſage of the 


Court is otherwiſe ; it is to try on the Return 
day, and to make the Return on a day certain: 


and the zſage of the Court in ſuch matters makes 


the lau of the Court. The dernier reſort is now | 


in the lords of this kingdom, and we muſt be 
governed by our own antient uſage. OT. 
Even if the King's Bench of England was to 
determine this on a Writ of Error, that Court 
would require to be certified as to the uſage 


here, and upon that certificate would determine 


that the Return of the Ferire was right. 
It has been e that the priſoner ſhould 


have been brought into this Court to plead again 


before he was put upon his trial; upon what 
Principle I cannot ſee: He had pleaded ** Not 
Guilty“ in the Court below, that is the moſt 
beneficial plea for the prifoner ; he had put 
himſelf upon the country on that iſſue, and the 
Crown had joined in the ifſue with the — 
In 
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* 
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1 
In this ſtage the Record was removed; by the Rez 
removal the urge of are brought here, and: - 
ſtand in the ſame plight and condition as they 
were in the inferior Court below.; the Certiorari 


does not unravel any of the proceedings had 


below, but commands them to be certified here 


as far as they have gone. It might as well be 


argued that after conviction he ſhould be arraign= # 
ed de novo; no rule of law, or indeed of reaſon 
ſays that a priſoner, who has pleaded © Not 
„Guilty“ in the inferior Court, muſt be brought 
to plead again at the bar of this Court. If he 
pleaded again, and the former plea was contra- 
dictory to the latter, two inconſiſtent pleas would 
appear on the Record, which would be Error : 
But having pleaded *©* Not Guilty,” and puting 
himfelf on his country, the Court had nothing 
remaining to do, but to award the Venire to call 
in the Jury, upon whom the Priſoner had put 


. himſelf for his trial. The Priſoner here has not 


been deprived of any e which he could 
exerciſe. As ſoon as the Jury was returned, he 


then was brought up to the bar of the Court, to 


challenge the Array or the Polls, as he thought 
expedient ; that was the Zrft right he could ex- 
erciſe after he pleaded, and that right he did 
exert in its fulleſt extent. ole ET 
It is ſtated to be error that the Venirè was joint 


and the pannel /evered. Here too I muſt obſerve. 


that no authority has been quoted to prove that 

the Court of King's Bench cannot, where the 
Venire is joint, ſever the pannel. Principle is 
certainly againſt the poſition. It is admitted G 


on all hands, that Juſtices of gaol delivery can 
ſever the pannel ; and in Lord Sanchar's Caſe, it g Co. 
is ſaid, that this Court has all the powers of gaol 
delivery. As ſoon as the proceedings are re- 
moved here by Certiorari, I conceive that yu 
e have 
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Rex 


derſus 


Keon. 


Joint in its form, is in law a ſeveral Indictment 


ral, except conſpiracy, which can be only joint, 
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have every power and legal diſcretion in tlie 
trial of offences ſo removed from à foreign 
county, that you have as to indictments found 
in the county where you ſit. 1 

It would be ſtrange doctrine to eſtabliſn, that 


Juſtices of Gaol Delivery, or of Oyer and Ter- 
miner, have a diſcretion veſted in them, after a 


Joint Inqueſt awarded againſt many Priſoners, to 
lever the pannel ; and yet that this Court has no 
ſuch power, requires ſome clear authority io 
ſupport a poſition fo ſtrongly militating againſt 
general principles. 
awarded againſt five perſons indicted for the 


ſame offence, it was againſt any-ſound principle 


of law, or any rule of juſtice, to fever the pan- 


nel, the Juſtices of Gaol Delivery ſhould not 
have ſuch a power inveſted in them, any more - 


than another Court of criminal juriſdiction. If 
it was illegal or unfair for the Priſoner to ſever 


a joint Inqueſt, it would be equally illegal and 


improper, whatever may be the conſtitution, of 


the Court in which he ſtands his trial; the only 


difference is, that the error would appear on the 
Record in this caſe, and not when done by Juſ- 
tices of eee | J | 
One principalreafon why, though the Inqueſt 
be joint, the pannel may be ſevered, is, becauſe, 
though Indictments may be joint, Offences are in 


their nature ſeveral. Each man's crime is in itſelf 


a ſeparate crime, and every Indictment, though 


for each; and the Inqueſt impanneled on ſuch 


Indictment, may be conſidered as a ſeveral In- 


queſt for each Priſoner. fs 
Bradſtreet, J.— All offences are joint and ſeve- 


and 


If after a joint Inqueſt was 


* 


5 1 


and perjury, which can only be a ſeveral of- 


fence. | | 


Mr. . reaſon why a pannel 


may be ſevered is, becauſe priſoners, though 
jointly indicted, and the Yenire be joint, may 
ſever in their Challenges, and the man challenged 
by one, ſhall be drawn againſt all; it was there- 


ſever the pannel, or there might often occur an 
entire farture of juſtice. This is well explained 
in Saliſbury's Cale. = 


Earlsfort, "+ ].—He complains that he might 
have had the benefit of an hundred challenges by 


means of the joint Venire againſt the five, and he 
ſays this was a hardſhip. „ 


Rex 
werſus 


Keon, 


fore neceſſary to inveſt the Court with a power to Fu. 


100. 


Mr. Duquery.— The law as now ſettled intends 


not to allow the Priſoner more than twenty pe- 
remptory challenges. And that affords an ar- 


gument why the Court ſhould have a power to 


ſever the pannel. If the conſequence of deny- 
ing the Court the power of ſevering the pannel, 
would be to give an advantage to the priſoners 
of eighty or one hundred challenges, this is a 


further reaſon why the Court ſhould have ſuch 


a power; becauſe otherwiſe perſons jointly in- 
dicted, by ſevering} in their challenges, would 
have much larger privileges in that reſpect than 


Jone priſoner taking his ſeparate trial, which the 


law cannot intend. 1 8 
But is that an advantage? I conceive, with 
deference, not. The Priſoner may wiſh that a 
Juror may paſs upon his life, to whom the reſt 
object. So far, therefore, from being a benefit, 
it may be an injury. Twenty peremptory chal- 
+ lenges 


Rex 
| werſus 
eon. 


S 


lenges are the right of each Priſoner, and no 


more; to enlarge that privilege, would be to de- 
viate from the rule of law. 


| ſubmit, upon theſe grounds, the motion in 


arreſt of Judgment not to be well founded. 


Court. —Remand the Priſoner, and let him be 8 


3 Weng up! to- morrow. 
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FRIDAY, JANUARY 25, 1788. B. K. 


Robert Keon was E up, 2885255 to tlie 
order of yeſterday. 


Mr. Caldbeck, of Counſel for the Crown. _ 
A great many objections have been made on be- 
half of the Priſoner, and a great many have been 

iven up. They are now reduced to the ob- 
jections made io the Certiorari, and the Venire— 
the mode of his trial, (he being tried alone, in 
the abſence of four others) —that the time of his 


trial had been appointed i in his abſence, and that 


he ought to have pleaded de novo. 


I cannot agree that either the law or the prac- 


tice of this country is the ſame as in England, 


and there are many inſtances where our law and 


gur practice are more advantageous, and better 
fitted to the furtherance of juſtice. It is neceſ- 
fary here to diſtinguiſh between the law of the 
land and the practice of the Court. 

The great object of the law is the puniſhment 
of e to deter others, by example, from the 
like tranſgreſſions; and the object of practice 
and proce $ 15, that | innocence and the merits * 

the 


A — — 1 ; 


Crown, or his Deputy; 


{| 
* ” | 


OL WT. 

the Priſoner may be fairly and regularly brought 

before the Court. 9 25 ET 
The preſent preſumption is, that Mr. Keon is 

guilty—He was found ſo after a long and impar- 


tial trial of his country. The juſtice of the 


Court, the ſafety of the Country, demand that 


guilt ſhall not eſcape; were it otherwiſe, it would 


be miſericordia puniens. a 
In capital caſes courts often have allowed ob- 
jections of a very trifling kind, and it is now at- 


tempted to lay that down as a general rule; but 


gentlemen would do well to recolle&, that ſuch 


objections have been permitted, not only as it is 


urged in favorem vita, that a criminal ſhould 


eſcape; but in amplificationem fuſtitiæ, that the 


merits might be tried, being tavoured only to 


avoid conviction upon outlawry, and afterwards 


miſapplied to caſes in arreſt of judgment, 


There was an ineffectual attempt to try the 


Priſoner in the county of Leitrim. On the in- 


dictment there he pleaded Not Guilty in the 


uſual manner; and this plea is called, by the 
other ſide, ſbort-hand. Nicknames avail nothing. 
The Clerk of the Crown's notes are intelligible 


by every man of law; and it is ineffectual to 


cavil at the Record, it not being as yet made up; 
and when it is, perhaps they will find every 
thing on it that ought to be contained in it. 


When the Certiorari iſſued, it was directed 
© to the Juſtices of Aſſize, the Clerk of the 


„ 


and the command is 
to tranſmit the Indictment, and all things touch- 
ing it. Gentlemen were right in ſaying, that it 
muſt be returned by the perſon to whom it is 
directed. Is it neceſſary to do more than to read 
the Writ? It is quai two ſeparate Certioraris: 


for it is directed to the Juſtices, and to the Clerk 
of the Crown, without any copulative; and the 


Rerora, 


#+ 
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Rex Record, for any V thing that appears, niche have, 
verſus been in the cuſtody of either of them. lt is 
e tranſmitted by the Clerk of the Crown, who had 
the cuſtody of it. If the Certiorari was impro- 
perly directed, if 1 it were 1mproperly returned, 
it would be as if not returned at ail. 
It is ſaid that there is no plea. Does this re- 
uire any anſwer, but to read the Record. It is 
{aid there is no fimiliter. Whatever the practice 
may be in miſdemeſnors, it is not neceſſary for 
the Clerk of the Crown to * in the e in 
capital caſes. | 


\ | * 

Bradſtreet, ].—You need not "A VER that, = 

the Clerk of the Crown appears to have joined 
in it on the Record. 


3 Blackſt. Mr. Caldbeck—Iti is ſaid that the Certiorari ought 
Com. 278. to be returned on a common return- day. This 
Blackſtone attributes to the ſturdy ſpirit of our 
anceſtors, who diſdained to obey the mandates 
of our courts of juſtice! to the letter, or to at- 
tend in leſs than four days after the time ap- 
pointed. Can the ſame reaſon apply to an of- 
ficer of the Crown ; or can he be ſuppoſed ta 
| . the refractory ſpiny of the ancient Bri» 
7ons 
The Court conſiders not, when it fixes wialn 
at bar, whether they are to be had on a day cer- 
tain, or on a common return- day; and the prac- 
tice of the Court is the law of the Court, and 
| after long uſage the Court will not ſhake it.— 
| The practice of this Court muſt be guided by it- 
1 ſielf, and not by that of Yeftminfter-Hall. If 
dhe practice be as the gentlemen on the other ſide 
have alledged, where are the precedents from 
off your file. I lament as much as the learned | 
| Forty” 8 gent, 


3 
Serjeant, that there are not attentive repotters of 
caſes here as well as in Great Britain, Has any 


ſearch been made by the gentlemen on the other 


ſide, to ſhew that the practice here was as they. 
ſay ? If Iam not miſinſtructed, there are no ſuch 


precedents ; but it is their duty to ſhew that there 


are. Great diligence, I am told, has been ufed 
in this and in another kingdom, and what has 


been the effect of i. They could not find the 


practiee they contend for in either. 


As to pleading again, I confeſs it appears to 


me to be ſomething like what, in another king- 
dom, would be called a blunder, and if practiſed 
here, a bull. I believe the Priſoner could not be 


permitted to withdraw his plea, without the 


leave of the Attorney-General ; and is it likely 
where the general iſſue has been pleaded, that 


he would conſent ? Suppoſe he ſhould be called 
upon to plead again, and then ſtood mute, your 


Lordſhip then muſt paſs ſentence of death upon 
him, as ftanding mute of malice, though you 
knew he had betore pleaded Not Guilty, and that 
his plea had been returned to you upon record. 
For is it permiſſible to preſume, that the Clerk 
of the Crown ſhould mutilate the Record? 
This Certtorari was to remove a ſeparate in- 
dictment, and it removed a joint one. 


| Bennett, J. That objection was given up. 


Mr. Calabec. They object to the J enire, and 
aſſert there was no award of it upon the roll. The 


anſwer to this is, there is no roll as yet made up. 
Alt is aſſerted, that it iſſued before the Habeas 
Corpus was returned or returnable, and before 
the priſoner was in Court; and that he never 
was in Court before the day of his trial. 


Bradftreet, 


Rex 
werſus 
Keon. 


derſus 


\ 


Rex 
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Biradſireet, j.— The fact is, the Return of the 


Habeas Corpus is the laſt day of term; and the 
Priſoner was brought up ſome time in vaca- 


ton. 


Mr. Caldbeck.=All that is neceſſary is that in 
conſtruction of law, he ſhould be in cuſtody. _ 
It is objected that there was a joint Yenire 


to try five perſons, and only one was tried. 


It cannot be ſaid that there was not a jury to 


try Mr. Robert Keon. It cannot be ſo with re- 


gard to him-—His trial proceeded 'on the ap- 
inted day at the return of the writ;—lt is al- 
—— that his being tried alone amounts to a 
diſcontinuance ; what it may amount to ſhould 
the other four be tied, will be the queſtion of 
another dayy r-, 2-4 8 
It is admitted that the power of ſevering the 
pannel is in the Juſtices of Gaol Delivery, but 
not in the Court of King's Bench. -Was there 
not a time when there was no Commiſſion of 
Gaol Delivery. Were not theſe Commiſſion- 
ers framed in eaſe of the Court of King's Bench. 
Is not their power derived, does it not ſpring 


++ 4 


from this Court, the great Court of Gaol Deli- 
very of the nation ? and ſhall the branch have. 
more ſtrength than the tree that bears it, the 


ſacker more power than the root from which it 
ſprings ? — Would it be for the advancement of 


_ Juſtice, ſhould the Sheriff return but twenty-four 
jurors on the Venire, as was contended on the 
other ſide? Suppoſe one or two offenders put 


off their trial on a ſubſtantial affidavit, ſhall not 
the reſt be tried? No, not till the next Term. 
be next Term the rule is ſtill the ſame, 
all muſt be tried or none: one is ſick and una- 


dle to attend; Efo/gn would thus beget Eſoign, 
_ | Ph and 


Cl 


1 113 | 


Eſſoiyn, and no trial could ever be had. 


dity, and if Commiſſioners of Gaol Deliver 
could ſever the trials, but the Court of King 


ory 


If then 
the rule contended for contains this groſs abſur- 


Bench cannot, it would be more for the con- 


venience of government, and more for the fur- 


therance of juſtice, to have the trial i in the inferi- 


or than in the ſuperior Court. 


It is ſaid he was not in Court NUT lis: trial was 


appottited; and that in a capital caſe no rule can 


be made but in the preſence of the Prifoner.— 


This rule is much too large as it has been laid 
down. If not how was the Ceriiorari moved for; 
when he was in Leitrim Gaol ?——How could 
the firſt rule be made to bring him up to this 
Court, when he had been committed on the 


Habeas Corpus? It has been even held, but they - 


are authorities I am aſhamed to cite, but they 
may be found in the State Trials, that it is not 
neceſſary that a priſoner ſhould even have notice 
of the day on which he is to be tried. 
Where any queſtion of law may ariſe it muſt « 
be put in the PRs of the priſoner, that he 
may object if it be not truly put. In the ap- 
pointing the trial was it neceſſary for him to be 
in Court? Could he make "uy legal objection to 
it? =Certainly not. 
I be true Sabi why he is preſent on theſe 
| occaſions is, that the Court may be fure of him, 
and in caſe his guilt appears, may fend him into 
W 
Su poſing he had chis right of pleading again. 
gs: id he claim it, did he ever aſk to with- 
draw his original plea until after he was tried? 
He was certainly in Court when he was 


tried; nor was it for want of enough being ſaid 


on his benall, that he did not- demand it as 4 
* right 


2 8t. Tr; 
729: Lord 
Cornwal=- 
lis* caſe. 
5 St. Tr. 
Pon Lore 
Warwick? 
caſe. 
Corniſh's 
trial. 
St. Ir 4 
vol. 143. 
28tr. 84. 
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2 Buffo, 
930. 


3 Burio. 
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right to plead again But is it now for him to 
ſay that he might have pleaded? Perhaps if there 
be theſe errors which are ſuggeſted, if they 
had been taken notice of ſo early. as the Statutes 
Feofails do not extend to eriminal caſes, the 


Court would have ordered the proſecutor to 


commence. de novo. | 


Are theſe objections made to any thing which | 
prevents a trial of the merits ?—lt they are, in 


the name of God, let the proceedings all be ſer 
aſide. But if they are made for a comrary 


purpoſe, your IRS will look into them 


with eagles eyes 
the innocence or guilt of the Priſoner depend 
on the direction of the Certiorari, or on the Ke- 


for a-very different end. Does 


turn, whether it is by the Juſtices of Aſſize, or 
Clerk of the Crown? Would he be innocent if 


the Venire had been returnable on a common 


Return ? and muſt a Jury find him guilty right 


or wrong, if they be ſummoned to try him on 


a certain day? or would the Jury upon the ſame 
evidence have vor pr bim if he had been tried 


in company with the other four, who are in- 
dicted for the ſame offence? 5 by 


Let us now conſider what advantage would ac- 


crue to the Priſoner ſhould he now prevail. — 
Would it clear him of the crime of which he 


ſtands convicted? would it ſet him free from all 


danger of puniſnment? No, it would be but 


to bring the County of Leitrim again into the 


Hall of the King's Bench —again to examine the 


ſame witneſſes - again to have a like verdict found 


and recorded. . N 
But this would take up time and de morte bot 


minis nulla eft cunctatio longgagg. 
80 ſhould it be indeed of innocent unoffend- 


ing men, but with what propriety, with what 


4 


decency 


e 3 
decency can this rule be applied to him, who ger 
gave his unoffending, his offended fellow crea- ese 
ture no longer time than ſerved for the pull- Keen. 
ing of a trigger. Juſtice indeed is truly faid 

to be lame, but I hope the Priſoner in this wilt 


find he hopes in vain to tire her by delay. 


If then form, uneſſential form, ought not to 
prevail over the weeping juſtice of the nation 
if objections are not to be favoured, that I am | 
bold to ſay were never made at the Bar of this 
Court betore—if the life, the impunity of a 
convicted criminal, is not to be preferred to the 
ſafety of mankind, to be preferred to that ex- 
ample which the law demands aloud, and all 
good men muſt acquielce in, while they lament * 
the occaſion and the neceſſity that calls for it in 
this caſe, ' then muſt not the judgment on this 
verdict be arreſted, and one man muſt fall a. 
victim to his own violence in future, that all 
others may hope in future to breathe in peace. 


Mr. Smith, Counſel for the Priſoner. I lament 
moſt ſincerely that the duty of replying in this 
caſe, was not taken up by ſome other of the gen- 
tlemen concerned on the ſame ſide with me, to 
whom it more peculiarly belonged, and who 
might have diſcharged it with more advantage to 

the Priſoner at the bar. | 7 | 
The firſt objection I ſhall make is, that the 
Certiorari in this caſe has been mi/-returned. Tt. 
admit it to have been legally directed. The di- 
rection, as I underſtood it from the Court, is, 
4* to the Juſtices of Aſſize, the Clerk of the 
Crown, or his Deputy.” The disjunctive ſeems 
only to apply as between the Clerk of the Crown 
and his Deputy; and therefore I conceive that 
the Juftices of Aſſise, or one of them, ought to 

NJ 611111. 3 ro 
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have joined i in the Return with the Clerk of the 
LN Crown, or his Deputy. And the words of the 
Neon. Writ, viz. ** and this Writ you cauſe to be re- 
turned under your ſeal, or the ſeal of any of 
you,“ ſhew clearly that the word you Huſt be 
1 - conſidered, as plural, as if it were tranſlated Præ- 
cipimus vobis ut Jub has te vel Jello alicujus | 
| vm. . | 


i i J. —The 3 of * Writ ; are, we | 
bi therefore command you and every of you. 8 


1 Mr. Smith. Gi I contend, ſtrengthens the 
8. poſition, that the conſtruction ought to be plural ; 
* and from thence I infer, that though the Writ 
| might be returned under the ſeal of any one of 
the perſons to whom it was directed, yet the 
preceptive part of the Writ made it neceſſary 
that the Juſtices of Aſſize, or one of them, ſhould 
join in making the Return. 
My next objection is, that the Cie is not 
made returnable on a common day, but on a day 
certain. The Certiorari is an original writ, and 
"ſometimes iſſues out of Chancery and ſometimes 
out of the Court of King's Bench,“ ſays Fitzher- 
bert. If it were to be conſidered as, in ſtrictneſs, 
an original writ, it ought certainly to have been 
made returnable on a common day, and ought to 
have fifteen days between its Teſte and Re- 
| o. Rep. turn; Sanchar's Caſe.— But J do not myſelf 
conſider the Writ of Cerliorari, when it iſſues 
from the King” s Bench, as an original writ; it 
certainly is not—it is judicial, but it muſt not 
have fifteen days between its Teſte and Return, 
and ſeems to partake of the eſſence, and to. poſ- 
ſeſs all the material Wirges of an ee writ. 
a Caſe, 


fs 


68 Tr. 


The 


* 4 


Lan, © 


The Fenire ſubſequent to it muſt be made re: wa” 


turnable on a common return day, which ſeems * vn. 


to warrant the inference, that the Certiorari it- 


day. „„ | „ 
But it may be faid, that the day on which a 
writ is made returnable is a matter of practice, 
and not of law. I deny it. I ſay, it is of the 
eſſence of the writ, and is a pure queſtion of law. 
Suppoſe the Certiorari here had iſſued out of 
Chancery, and had therefore been a ſtrict origi- 
nal writ; could the Court heſitate to ſay, that 
making it returnable on a day certain would have 
been clearly error in point of law. _ | 
My next objection is, that the Priſoner was 
not, before the Jury-proceſs iſſued, actually 
brought up and arraigned at the bar of this - 
Court, ſo as to have been admitted, if he 
ehoſe, to waive his plea below, and plead de 


novo here: And ſo is the law laid down in the 


ſelf ought alſo to be made returnable on a common F. N. B. 
ay. e 


caſe of the King againſt Baker, which ſeems alſo Catch. 6. 


to accord with reaſon and juſtice ; for though 
the Priſoner, by pleading as he did below, ſub- 
mitted to the juriſdiction of that Court, yet he 
never ſubmitted to the juriſdiction of this Court, 
and ought not to be precluded from pleading to its 
Juriſdiction. _ 1 

Suppoſe the Certiorari had been clearly miſ- 
directed or miſ- returned, would not he have a 
right to plead ſuch miſ- direction or miſ-return, 


and then of courſe nothing was removed.—If I 


aw told that the Court would not permit him to 


hor to the juriſdiction as being a dilatory plea, 
1 anſwer that the argument is not thereby re- 
laxed, (ſuppoſing the poſition true) for the Court 
cannot know what new plea he may plead, un- 
leſs he has been arraigned, and put to plead de 
uo. „ „ 
8 5 , In 


d 


- 


0 | 
E 
Ren In the caſe of the Dean of Saint Aſapb, re- 
moved from Wrexham, by Certiorari, the Dean ig 
Was admitted to plead again. 5 
In the King and Aylett, the indictment was 
fot perjury, and removed, and Ayleit pleaded tu 
_ | 5 5 a 
In the King and Ward, at Eſſex, before Mr. | 
Fuftice Gould, the Record was removed by Cer- af 
tierari, and the Pri ſoner was permitted to plead 
„„ 5" 3 3 pe 
But here the Jury Proceſs iſſued before the 3 
Priſoner ever was actually in Court nor was he 
ever actually in Court until the day of his trial 
| So that not only the Rule laid down in Carthew, 
8 of always admitting the Priſoner to plead de no- 
a8 vo, but alſo the Rule laid down in the King 
2 Str. 25. againſt Johnſon, namely, That a day cannot 
* be fixed for the trial of a Priſoner, in a ca- 
__ * pital caſe, in his abſence,” ſeem to have been 
both infripged in the preſent caſe. | 
If I am told that the Priſoner here was pre- 
' ſent in intendment of law, I fay that will ne- 
ver fatisfy the law; intendments or legal ficti- 
ons will not anſwer in ſuch a cauſe ; he could 
not have been admitted to plead de novo, with- 
IS out a new arraignment, and having been ac- 
$23, tually preſent ; and the caſe in Strange obviouſly. 
| applies to an aua and not a legal preſence in 
Cas ͤ EE Ten 2428 
My next objection is that the Venire in this caſe 
was made returnable on an improper day; it was 
teſted on the 21ſt of June, and returnable on the 
'I6th of November, on a day certain, and not on a 
6 Mod, common return-day.—-And Tuchin's caſe, and 


218. Layer's caſe ſeem to be authorities in point to ſnew in 
6 St. Tr. that this is a fatal error; for here again I contend, 58 
that the day in which a Writ is made returnable anc 

AO | ha 


1 is dur 


8 
is matter of law, and not of practice. Will any 
one deny that it would be error, if there were 


not fifteen davs between the Teſte and the Re- 
turn of the Venire; and yet it might as well be 


agreed that this was matter of practice merely, 
as that the day on which a Writ is made return- 
able, is ſo. | | 


My next objection is that the ſeverance of the ' 


pannel in this caſe and by this Court, was un- 


warranted in point of law. rats: at oe rt 
TI be Court of King's Bench ſitting over a mats 
ter which aroſe within its own proper county, 
is undoubtedly a Court of General Gaol, Deli- 
very, but fitting upon a matter which aroſe in a 


” 


foreign county, and was removed into that Court 


by Certiorari, I do aſſert, however abſurd it may 
ſeem, that it neither is, nor can be conſidered 


as a Court of Gaol Delivery. See how this 


Court is to proceed on a foreign caſe: If the par- 
ty be at large a Capias iſſues; if he be in cuſtody 


an Habeas Corpus to bring him up, and there 
muſt be fifteen days between the Teſte and Re- 


turn of every Proceſs that . iſſues. —Yet, if this 


Court, in ſuch a caſe, fat as a Court of General 
Delivery, there would be no neceſſity in point of 
law for. ſuch a flow and ſolemn mode of pro- 


ceeding.—Could this Court proceed on | the ſix- 


teenth of November to try Kobert Keon, on a 
(ury returned immediately by the Sheriff of the 
county of Leitrim? —Certainly not—And yet, if 
this Court ſat as a Court of Gaol Delivery on that 
day, it clearly might have ſo proceeded. + + 

'This Court ſitting upon a matter which ariſes 
in a foreign county, and is removed by Certio- 
rari, proceeds by Mrit. Commiſſioners of Qyer 
and Terminer proceed by Precept, which muſt 
have fifteen days between its Teſte and Return : 


but commiſſions of Gaol Delivery may and uſually 


F 
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Rex do, proceed by award made ere ienus, atid feturn- 

werſus able immediately ; and therefore this laſt Court, 

| Keom+ and it alone, is competent ti ſever a pannel. 
Let us ſee what the ſevering of the pannel is 

—Severing the pannel ſeems to be making that 

Fury, which was returned to try two or more 


| Relyng's Chief Juſtice Kehng :.. That if ſeveral pri- 
p. Pa. 9. 4 ſoners be put upon one jury, and they 
* challenge peremptorily, and ſever in their 
challenges, he who is challenged by one is to 
© be drawn againſt all, becauſe the parinel be- 
* ing joint, one Juror cannot be drawn againſt 
& one, and ſever for another. — But in fuch caſe 
e 1t was agreed, the pannel might be ſevered, 
* and that the Jury might be returned betwixt the 
* King and EVERY ONE of the priſoners—And 
„ THEN when the Jury has been ſo returned, 
* they (that is the priſoners) are to be tried 
* ſeverally, &c.“ „ . 
If then I am right in my idea as to what the 
ſeverance of a pannel is, the power of ſevering 
it muſt be incidental merely to a Court proceed- 
1 ing by award, which may be returned imme- 
diately ; and cannot be exerciſed by a Court 
bound as this Court was in the preſent caſe, to 
proceed by Writ, having fifteen days between its 
Teſte and Return. 1 2 
| lord 
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 Zarlsfert, C. J.— Is your argument that 
the Court of King's Bench is cireumſcribed in 


their power, and are more narrowed than the 


Coutt of Gaol Delivery at the 92221 Mena do not 


under ſtand * 


Mr. Smith. —My rang is, that this court 
ſiting on a foreign matter removed hither by 
Certibruri, carmot award a Jury proceſs return- 
able immediately; as a Court of general gaol de- 


Hvery may, and conſequently cannot ſever 4 


Jury pannel; according to my idea and defini- 


| riort of ſuch ſeverance: - © 


"Theſe, my Lords, are the grounds on which; 


in my poor opinion, the judgment in the pteſent 


caſe ought to be arreſted . But ſhoutd your 


| Fordfhips be inclined to a contrary opinion, I 


truſt that you will at leaſt reſpite execution, ſo 
as to give the Priſoner time to apply. for a Writ 
of Error, in order to have theſe ions ſo- 


ſemnly diſcuſſed and decided by the 002 of 


nene! in the dernier reſert. 
RY WY Fey the priſonet, « and tet bim be 


: e up tomorrow. b 
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Sgrenpov, Jaxvazy 26th. B. K. * 


1 pur e of the laſt order, Rane dean 


was ann brought up. 


Mx. * 1 am Counſel po the 8 in 
this caſe; and when 1 conſider that the fate of 
the Priſoner perhaps is now ultimately to be de- 
cided by the Court; and when I reflect upon the 
neceſſity to which the law is reduced, of puniſh- 
ing great offences with great ſeverity, it is ſome 

10 lation to us who are. concerned as Counſel 
for the Crown, in our humble ſituation to feel 
in common with the Court, that it is a blow 
falling on the guilty tor, the Same dien of the 
ihne e A 

When the Officer of your Court ſays, & God 
« ſend. you a good deliverance,” it is a hu- 


mane, and a pious wiſh, that the innocence 


of the accuſed may be manifeſted ; not that 
his guilt Wonne eſcape with impunity. That 
is now over. The Jury have found the Priſoner 


guilty of t e charge. The evidence they went 


on is now not a matter for Counſel to obſerve 
on, and the judgment is now ſought to be ar- 
refted ; not by any appeal to your compaſſion, 


but on mere matters of law 


The objections have been leſſening, in point 
of number, as they advanced in the progreſs of 
the motion, and I fear that while they decreaſed 


1n number, they do not increaſe in weight. 


The laſt Council promiſed to confine himſelf 
to thoſe onl y which are Fail, 


+ 


its 
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He confined hin! objections to the wif: return ym” 


of the Cerizorart only, as not being agreeable to Kt . 
the Mandate; that it was not on a proper day. 
In anſwer to this, will the Court permit me to . 
read the Certiorari? It is directed to two perſonnsssẽ̃ 
who are perfectly diſtinct; it had been nay a—— 
| ſtated, that if the Certiorari be returned by 7 
improper perſon, nothing is returried. : 4 by's 
caſe which is quoted to ſupport the. objection, is wa ub 
A caſe to ſuſtain this Certtorari, it is vos ve} ** 

* aliquis veſirum.” The Return made by the 
Clerk ot the Crown, is made by a known officer 
of the Crown; the whole objection depends on 
a ſingle letter; if it had been the ſeals of you. 
or the ſeal of any of you, the objection could 
have no colour, and the ſenſe is the ſame, If 
there be any imperfection in this ſingle letter, Tit. Cet. 
it might be amended even now, as in the King Dogbert . 
and Atkinſon, and even 4 ſortiori, for in that C. C. A 
caſe it was determined that the Return of the 
Certiorari was good even without a ſcall. 
In order to ſne that it was not returnable on a 

oper day, it was argued that it was an original 

welk. There is no queſtion that proceedings 
may be returned into this Court by original from 
Chancery; then the original Writ in the ane 
of the King is purchaſed out of the Oficina Bre- 985 
vium ; the Judicial. Writ; as here, is teſted by 
the Chief Juftice ; ; the one is to be purchaſed, 
the other is not. 

It is ſaid to be om an original. Writ, and; 
ua caſe of Tuchin and Layer were cited; but it 6 Mod. 
muſt be admitted where it iſſues out of Jour s ub. 4 
own Court, you may return it heg you pleaſe, ub. fob 

To ſhew that it was not an original Writ, 1 
ſhall ſhew the general nature of the return of 


Writs, | 
Qs. Before 


— 
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verſus Before the diviſion of the Aula Regis, all the 
Keon, 


year was term. Reeves ſays that the diviſion was 


Reeves's partly neceſſity, partly religion; ſo Doddvidge . 


— yes in Commyns; ſo ſays Blackſtone. 


Com. Di The firſt trace of the Dies in Banco is to be 6 
Con. Pig found in the ſtatute of Henry III. there 7% 
2 Hen. will find the Ratute to be confined to. civil 


I, caſes. | 


The Kiog's: s Bench had an original, Feet : 


| Ne right in criminal caſes, and of neceſſity muſt 


have had a power of making its on Writ re- 4 


ane when it thought proper. 8 
In fact, the Return was originally fognded on 


_ the expediency and neceſſity ef the times.” If it 
| Reeves, requires diſpatch, you will make the Return 


Ee dilatione; if not ſo urgent, you will conſider 


whether the party to whom it is directed, refides 


in the county of Dublix, or the county of An- 


trim. The day of Return in the King's Bench 
„at Weſtminſter, was determined by the diſtance. 
Accordingly on indictments in the county where 


they ſit, the Proceſs is returnable immediately; 


on foreigu indictments there are fifteen days be- 

tween the Feſte and Return; but ia Writs of 

Curtiorari the return of them requires diſpatch, 
F. N. B. and every original Chancery Cerlioraris were re- 


3 turnable fire dilatione. 
iog the praftice, and has an original ek nc 
making the practice pf their Court. 
Until the reign of Edward III. the principals 


in the ſecond degree could: not be tried, til! trial f 


Foſt. 145 or outlawry of principal in the Afrft. If they 


ay the practice is the law, then what is the coi·- 


ſequence : They admit that this Court ean alter 
the law; which is a poſition that! will not grant; 
Og I contend that it can alter the practice; 


4 m— 


The Court of King's Bench interferes ia in vided 6 


whe ©, 


I SO 
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bertel the Court of King's Bench muſt be a 
ſlave to the rules of practice broached DE their x 
predeceffors.” x? K 

If Weſtminſter Hall then may make new prac- 
tice, why not this Court. 


Layer's caſe and Tuchin's have been cited as to St. Trial. 


the Return, being a matter of law or matter off 
practice; as to that, the Venire iu Layer's caſe 
was on à common return day, and he ought to 
be tried, b the rule cortended for, on the quarto 
die poſt. If hat day be the day immediately after 
the three days. which our ſturdy anceſtors requir- 
ed, it was mot upen that day; if it meant four 
natural days, then! it was not that day. The Return 
* the 29 th, and he was tried on the 21ſt. 

Pot 's Tok is cited to ſhew that it is error if 
the 


mire be not returned on a common return 


day. Bat what did the Court do there, when it 
wanted to know the Rule ? they called on Mr. 
Harcourt the” Officer, who ſtated what the courſe 
of the Court was, and Mr. Harcourt ſupports 
his idea of a mere matter of practice, by a pal- 
Ralls miſtake in matter of law. 

If your Jury Proceſs be not continued, there 
; chaſm. If you iſſue no difringas on return 
of the Ventre they may go about their hufineſs ; 
Pet APR them here you muſt make the link com- 


Whit 4 diſcontinuance is, is matter of Law. 

What the Return, of, a Writ . is, 18 matter of | 
PRACTICE. © 

It is fajd that a cage muſt be returned on 
a common return day. So it muſt when iſſuing 
out of Chancery, Why? That it ſhall not be 
in the power of. the Clerks in Chancery to 
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2 Hale, 

3 210. 
2 Hale, 
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 koow be cannot come. It is 9 t is an 


analogy between the Certiorari of this Court, 
and that of Chancery ; ; and the ſame rules ought 
to be followed, It might be ſo, if there were 
no other method of bringing. in the Record ; 


but the Juſtices may bring in the Record. pro- 


prius manibus when it is for the Crown. 


In criminal caſes generally the Crown has the 


advantage of the party ; and the rules of pro- 
ceeding on the Crown ſide of the Court are more 
in favour of the Crown, for. the furtherance of 


juſtice, by the facility of proſecution, 


It has been ſaid that a Cerijorari Js a proceſs 


on the indictment. It is not. The Veęnire is the 


firſt proceſs; and Layer s Caſe as far as jt goes, 


ſhews the Relurn of it to be mere matter of 


practice, for how was it ſettled there ?—U pon the 
certificate of the Clerks. .. 
The Queen and . Tuchin differs much fin 


the preſent Caſe ; that was an information for a 
libel, and in that caſe there was an dien writ | 


of the Court, 


It is ſaid that when, vou ſit in the county 
here the offence is committed, you are Judges 
of Gaol Delivery—but not otherwiſe. —It would 


be ſtrange to ſay, you will remove the Record 
from the Court of Sab Delivery at the Aſſizes, 
if that Court has greater power to try it than 
yourſelyes—or that. the more emanation from 


bee Oe poſſeſs greater Power: than the 


ſource. whence 'tis derived, 
It is laid down in Sanchar's caſe, | hy 


that the Juſtices of this Court are the ſovereign 
Judges of Gaol Delivery. And J contend that 
all the powers of the Judges of Gaol Delivery 

in this Court by: the 


below, are at once merge 
Certiorari 


You 
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| which a judgment can be arreſted. 


wp. qa. r 


1 


You cannot award a Venire immediate on a ſo- Rer 
reign indictment, but that is the only difference 


between foreign and other indictments. 


Let me aſk what the practice of this Court 
has been? — But if the practice were not with 


us, would it be an authority to arreſt the judg- 
ment. Certainly not.— In Layer's caſe the J 

es ſaid, they believed it had been both ways. 
A mere deviation from practice is not error. for. 


_— 


udg-, 


verſus _ 


Keon.., 


It is contended on the authority of an ano- Carth, 6. 


malous cafe, that the priſoner ought to plead de 
novo; and the Recorder ſays there was no iſſue. 


But the caſe he cites ſays otherwiſe.—If there 


| were no iſſue returned he could not waive it.. 


But it is aſſerted that he ought to be admitted 


* - 
- 
* N * 


He ought to be allowed to plead to the ju- 


riſdiction.— But it is a Rule of law, that after 
pleading in chief no man ſhall be aſſiſted to plead 


a dilatory plea; and that was the opinion of the 
Court in Layer's caſe. e 


Suppoſe you arraigned him here again, and 
he ſtood mute. Could you find him ſtanding 
mute of malice, when it already appeared upon 


eC }/ + *&, 6 


iſſue joined, was the, foundation far the award of, 


p 7 175 , 4 
- * $ 


— „ 


to waive his plea.— Did he aſk to waive. 


- 


| 
* 
N 


A, . proceſs to try it, and for that his preſence was 
7 utterly immateriall. 5 


le applied by his Counſel not to be remov- 
ed on account of his inability ; and that is now 
_ endeavoured to be made a ground of error 
Having now gone through almoſt all of the 
objections, I come to the laſt point, the ſever- 
ing the Fenite: And I confeſs, hat had I any | 
with to ſave the Priſoner, I ſhould be hopeleſs 
man Lone HEE. 
I admit that when the Proceſs is one joint Pro- 
ceſs, it cannot afterwards be ſeveral ; and that 
where the Venire is joint the Dif ings muſt be ſo 


| + agg hut it was upon the Fenire he was N 

I admit Mr. Smith's definition of the Venire - 

to be perfectly right; and in fpeaking to this 

ſubject, I ſhall endeavour rather to apply myſelf 

. to known principle, than to the authority of a 
* %% ER nn 1 
4 1ſt. Then the offences were ſeveral, and there ; 


was therefore no illegality in having them tried 

ſeverally. If there be any right to be tried 

Jointly, it muſt. be an original right that co- of- 

ſenders have to avail themſelves of. In the caſe 
4St. Tr. of Cranbourn and Rook wood, the Venires were 
; ſeparate, though the offence was joint. 


It is faid that Judges of Gaol Delivery may 
| ſever a pannel, and award a Tales; that is a dic - 
lum, upon which I ſhall preſently make ſome 
obſervations, and the reaſon alledged, why 
they can do if, is becauſe the Award' is only 

„„ 4. HR NT 
In Salifbury's caſe the Court does not ſeem to 


Plowden not here act as ſuch. They awardet'a tales which 
100. they could not do as a court of . 


. „ OO iy ty. i ne. et.” 


 Salifburys have acted as judges of gaol-delivery; but you do 
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proceſs. | By the common law the Prifoner had 


a right to five and thirty peremptory challenges; 


The Crown had a right to challenge the whole 
| 10 ſhew cauſe until the whole: pannel is gone 


the Court has always conſtrued it in favour of 


the Year-books may be cited; but w 
It is contended; why ſhould Mr: Kron be de- 
ſhould he not have the benefit of tbr challenges? 
T anfwer, becauſe the ſtatute gives him no more 
 : Hawkins is cited on this occaſion, as is Hale, 


merit and appent.; the latter of which is ati un- 
favouted a whoſ ice cannot 
out as ſimilar to the proceeding by indictment, 


There are five per ſon jack. They will 
not join in their challenges perhaps becauſe 
they want to © * their co-indictor. You will 
ſever them; why 


1 
4 


might ſever the pannel; but Fofter has charged 
Hale, 


by Statute, they. were reduced to twenty only). 


0 


nnel as #on boni pro Rege, and was not bound 


through. The Statute does not ſay when; but 
the Crown.. If the-analogy had been followed, 
the Crown muſt have ſhewa cauſe preſently.— 
Fout othet perſoris had a right to twenty * 
remptory challenges: if they concur, they had 
a right to make eighty challenges; and a eaſe in 

+ Year-boc ted ; hat was 

that? It was a caſe of appeal. RAY” 


" * 
—— . 
E * * 7 


prived of this peremptory challenge ?=Why 


than twenty, 


who ſay, anciently juſtices (not of gaol- delivery) 
ſe, on this ocraſion, with confounding iadict- 
tion, whoſe practice cannot be held 


which is a favotired a mar? e e te P 
ons in the dock. They will 


hy? —becauſe ſhould you admit 
them to join, it may be an injury fathef than 4 
brew Me: ß, EE 
Suppoſe one of them out on bail; ſuppoſe one 
of them dies; ſuppoſe one of them does not ap- 

„ . pear ; 
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pear; ſuppoſe one of them runs "mad; ſhall the 


juſtice of the land be defeated, and no trial ever 
be had? If not, there is no neceſſtty that the 


trial ſhould be joint. On the contrary, the ar- 
raignment and plea is ſeveral, ſo may the ver- 


* 
* 


dict be totally different, and of courſe ſo ma 
the judgment; and by a parity of reaſoning Þ 
may the trials, e 1 
FThus far I have argued this point on principle 
only; and if it wants the authority of any caſe, 
J have one, which I ſhall. quote to your Lord- 
_ ſhips, and for which I am indebted to the in- 
duſtry of a learned gentleman near me, (Mr. 


Williams). But it is a caſe which ſquares with 


every part of the preſent point; it is the caſe. of 
Thymolby and Gray, in Dyer.—There three of 
the jury were actually ſworn and charged with 
two priſoners; and there the priſoners not join- 
ing in their challenge, the pannel, or rather the 


trial was ſevered, and the party tried found 


_— TT. 


18 Cour. Remand the Pri ſoner till further orders. : 


* — — — 
\ w_ 


TuxspAv, JanNUaRY 29, 1788. B. Or 


By the Court-—Let Robert Keon be brought up 
on Thurſday net. OO PETER” 


| | aA 
— + 9mm ee een, 


Tuvungs px, January 31, 1988, B. R. 
| Robert Keon was brought up, according to the 
order of Tueſday laſt, and the Court proceeded 
ſeriatim, to give their reaſon for refuſing to arreſt 


the judgment. 


Eorliſort, C. ].—This was an Indictment found 
at Lent Aſſizes 1787, in the county of Leitrim, 
againſt Robert Keon, Ambroſe - Si Edward 


\ 
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A 
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Keon, Patrick Carty, and Michael Mutfarky, for Ren 
the murder of Cree Nugent Reyrfolds, on the 2 


16th of October, 17 


and aſſiſting, contrary to the ſtatute by whic 


Murder is deemed Hie H TREASOx in Ireland, and 


. * " 


x 


puniſhed as ſuch. '' 


The firſt time this caſe was mentioned in this 
Court was on the rgth of May, in Eaſter 
Term laſt, when Mr. Attorney General ſuggeſt- 


ed ſome Japroper conduct at the Aſſizes, 
the freeholders refuſing to anſwer their names, 


by which the trials were neceſſarily put off by 
the Judges of Aſſize, and prayed a Ceritorari to 


7 ” 


was granted. 


On the 16th of June, in Trinity Term 
laft, he alſo moved for a Habeas Corpus to re- 
move the bodies' of the Priſoners; which was: 
alſo granted. e i 


On the 23d of June, in the ſame Term, Mr. 
Prime Serjeant, by licence, on behalf of Robert 
Keon, and Mr. Smith on- behalf of Ambroſe 


Keon, moved the Court to remand the Record, 
and grounded their motion on affidavits of the ill 


health of the Priſoners. As a motive for granting 
this application, they urged that there could be 


a more ſpeedy trial below. This motion was 
oppoſed by the Attorney General, and there ap- 


pearing a diverſity of ſtatements on the affidavits, 
as to the health of the Priſoners, this motion 


was refuſed. | | | 
The Record was then in Court, and we were 


all of opinion, that in order to have any trial 


whatſoever, it would bè better to have it at the 
par of this Court. 2 this laſt motion there was 


6; and the import of the 
Indictment is, that the ſaid Robert Keon gave 
to the ſaid George Reynolds one mortal 
wound on his forehead, by firing a ſhot from 
a piſtol; and that the reſt of the perſons in the 
Indictment were preſent, comforting, gang, al 


remove the Indictment into this Court; which 
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t 


the motion in | ag of ould, Priſoner. 1 5 the 
contrary, the motion made by the Priſoner's 
Counſel, to remand the Record, admiued it ta 
be in Court. x 
On the 27th day of June A day was. re- 
fixed for the trial. on the motion of Mr. 
Geoghegan. 
On the 16th. day of November, the _ 
prefixed, the e were brought up, and 
two hundred and forty-two Jurors appearing, 
they were aſked if they would join in 
their challenges, which being refuſed by. them, 
the Court determined wy, Need Kean 
alone. 

As from. 4 as the pannel was called over, 1 
Keon made an affidavit to poſtpone his trial, and 
one of the reaſons aſſigned was, that there was 
too great a number of perſons on it. Here again 
he bad an opportunity of objecting to the Cerſio- 
rari, or indeed to the return of the TOs, but 

no ſuch objection was made. | 

The Priſoner then challenged the array, and 
his cauſes of challenge were, that there was too 
great a number of Jurors returned; and that the 
Sheriff in his Return of the execution of the Ve- 

nuire ſaid, as may appear by the poyuels an- 
nexed”.. in the plural number. . 

To this challenge the Counſel fo the Cram | 
demurred, and the Priſoner's Counſel baving 
an in demurrer, the challengs. was over- 

2 
It appeared by the Record certified unto this 
Court, that Robert and the others had been ar- 
raigned and pleaded ſeparately at me Allizes, 
and that ue had ey then Jones. ff 
Ven 


* 


he was, a 


the Certiorari and on 
waſte of time to go farther into this part of the 


— 


li M 
When his arraignmeni and plea were read to 


him b by the Clerk of the Crown in the King's 
Bend. he ſignified no deſire, nor dig his Counlel 
apply for leave to withdraw that plęa 70 this 
having been the antient, univerſal practice: of the 
Court, he was given in charge to the Jury upon 


his former arraignment and plea of Not Guilty, 


repeated to him. upon that iſſue ſo j 1 oined be 1 ; 


and having challenged iwenty of the Jurors 
kennen, and ſome others upon cauſe. 8 
te 


on both ſides, convicted. 


After four days he was brought up to receive ; 
judgment, and his Coynſel made ſeveral objec- 


tions for the purpoſe of arreſting, it; and that he 


and his Counſel may be ſatisfied that wherever 
the Court could bend in lenity they did, I ſhall 
obſerve, that theſe objections were not made ta 
— "4 Indietment, but to the Jury Proceſs and Made 
Trial. | 


The firſt lake of ejection are. las the cru 


| reri. 9 


8 hat i it was miſ- directed. 


2. That it was miſ- returned. a, FI 


3. That it was not returned on a Gay | in Bank. 
As to the two firſt, the mere reading of the 


Cetiorari anſwers them ; 7 his Lordſhip read Ante Pa. 


objections, as the Return actually indents with 
the command of the Writ. 


The third objection is, that the Certiorari is 


an original Writ. An original Writ iſſuing out of 


Chancery is teſted by the King himſelf ; a judi- 
cial Writ is a Writ of this Court, under its ſeal, 


and is teſted by the Chief Juſtice only. It is 
that it ought to be made returnable on 
ap Bank; that is not the fact—ln the caſe 


r the examination of levers] witaelſes 


it would be an idle = 


en and the Earl of Kildare, the Certiorari Lilly 


turn 


yas: returned by Sir Jobn . and was a Re -Ent. 560, 


[| 
i 

, 
1 
1 
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turn kame alt. 
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So was the caſe of Murray of . 


Broughton, and ſo it muſt be from the nature 
and office of the Writ, as being to ſtop all- pro- 


ceedings' below. 
thefe objections to the 


ſaid thus much to 
rtzorari, J fhall take 


Having 


leave of them, as neither founded in falt, prac. 


tice, or principle. 


The next objection we was, that the Habeat Cor- 
pus is another original Writ, and alſo to be re- 


turned on a common return day; if the reaſon- 


ing as to the Certiorari be founded. fortiori, it 


goes to the Habeas Corpus. 
_ the Habeas Corpus was returned the laſt day of 
Term, atid that this was Error; but a Habeas 


It was objected that 


vor pus is returnable in vacation, as well as in 
term time ; at the Judges Chambers as well as in 
Courr ; and the ſooner this conftitutional Writ is 
returnable the better. This claſs of objections 
was very properly deſerted as ſoon as made. 

The Venire was then objected to, and theſe” 
objections ſeem to go farther than the reſt; and 
] ſhall therefore pay them more attention than 
the others, and they are, 

1. That the Venire was awarded and tefted be- | 
fore the Priſoner was at the bar of the Court. 


2. 


That it was not properly returned, being 
| returned on a day certain, and not on a day in 
bank. 


3. That the Venire was joint, and the trial of 


the Priſoner was ſeveral. 


Under. the. firſt objection it is contended, that 


there was ſuch 'a chaſm as creates a diſcontinu- 


ance ; but the Teſte of the Venire anſwers that— 
The Habeas Corpus was teſted the twenty-ſeventh 
of June, and the Venire is teſted the ſame day. 
Here i is no chaſm. 
It is faid, and truly, that the Yenire is return- 
able on the fixteenth of November, Friday next 
after the Morrow of Saint Martin, which is 


neither a general return day, nor. the quarto die 


| LM 
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po; and an expreſſion of Lord Chief Juſtice 
Pratt in Layer's Caſe, is urged as ſupporting the 
_ objection; this however is only a point of prac- 
tice, in which both, kingdoms differ. I woul 
here diſtinguiſh between legal ficlions, adopted 
for the attainment of. Juſtice, and general Rules 
of Courts, which are regulations for that purpoſe, 
ſometimes the ſame in all Courts, ſometimes dif- 
ferent, though upon the ſame circumſtances, 
which are called the practice of the Court; and 
thoſe common and ſtatute law, right and pre- 


Rex 


us 
Keon. 
6 Sk. Tr. | 


ſcriptions, which are above the power of Judges 


to vary. In Great Britain the practice is, that 
the Yenire is returnable. on a common day; in 
Ireland on a common day, or a day certain, as it 
ſuits the diſcretion of the Court. 


The practice of the Court is the Jaw of the 
Court, and muſt not be varied with the occaſion, 
eſpecially in criminal caſes; that the Pri ſoner may 
not have it to ſay, I have not been dealt equal- 
ly with, there has been a variance in the rules of 
inn P ER LE = 

That the practice of the Court is equal to the 
common Jaw, right, is determined in TI caſe of 
Layer ; elſe why refer to the officer, Mr. Har- 
court, who upon that occaſion ſays, ** I ſhall be 
very tender in this affair, when the life of a man 
is concerned, and will not ſay any thing but 


what I am ſure is the courſe of the Court.“ This 6 8t. Tr. 


ſurely evipces the poſition, that the practice of 
the Court is the law of the Court, elſe why refer 


to the officer? 


32% 


In order to inform ourſelves of what had been 


the antient and univerſal practice in this king- 
dom, we directed our officer, not depending 
upon his mere report (as in Layer's caſe) to 
make ſearch for precedents; and he has accord- 
ingly certified to us all the Venires for twenty- 
ſeven Years back, and they all appear to be made 
_ returnaFe upon a day certain, regardleſs of the 


days 


— 
* 
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days in bank ; it might happeri otherwiſe; but 
from the practice there appears ns 'neteffity for 
it, nor was it ever objected to, though Writs of 
Error lay to Great Britain until within the 
Ht, five years. And ſuppoſe a Writ of Etror 
' brought, what would the Lords in England do? 
They would att às they formetty did; (iti a poſſeſ- 
ſory caſe, where the decree of Lord Lifford was 
appealed from) and direct the practice to be cer- 
hed to them, and they would deter mitie accotd- 
ing to the praftics. . 
Puring the period certified to us, there have 
been' no eis than forty-three trials at the bar of 
this Court, and the Hall never was mofe ably 
fupplied by profeſſional men than duting that 
period, and all theſe ſudgments were acquieſced 
in, and appear to have been the utiiform prac- 
tice; ha this 1 yo Re bow in, as ſome of the 
Judges of this Cort, when I came tothe Bench, 
had preſided in it for the laſt thirty years; and if 
the practice were to be ſettled this day, I dv not 
know that I ſhould prefer the practice in England, 
except from my wiſh to keep the ptactick and 
the law iti both couttries as near tb each other 
„If . ̃ ß 
Eyery reaſon, which is given in the books, for 
| 1550 return dd y, or for the 88 p, 
as vaniſhed. That the ſturdy Enpliſfithan ſhould 
not attend when called upon, is no longer any 
thing like common ſenſe. I do not mean to ceti- 
ſute the practice ii Yfrhinfer Hall, 1 only ſay 
I can ſee no reaſon for varying the practice from 
what 1 have found it t6 have been for thirty 
/ I eg 
Ihe practice, it is admitted, iti England is 
to.make the Writ returnable within'fifteen days, 
as a ſpace of time ſufficient for coming from one 
extremity of England to another; here there 
were almoſt five months not only for qhe Jury, 
bur for the Priſonee r. 
8 5 But 
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hut it is objected that the Priſoner fhouid 


have been preſent at the appointment of his 


trial; he was virtually preſent by his Coun- 
ſel. That it ſhould be error that he was not 


then preſent, is extraordinary Was he not in 
the cuſtody of this Court from the Return of the 


Habeas Corpus * Beſides, he made no objection 


of this ſort upon his trial; nor could he; for 


thete was nothing like hardſhip dealt to him; 


for his Counſel ſtated his ill ſtate of health, and 


it was lenity to ſuffer him to come up at his 


nr, ft ron O15 8 
It is objected by his Counſel, that he was 
not arraigned or put to plead here. To ſupport 


this doctrine, the cafes gited are peculiarly un- 


fortunate. Can a man who had not pleaded; 
apply to withdraw his plea? Surely this alone 
ſhews that he had pleaded. Tf he were admit- 


ted to plead again, theres would have been per- 


haps two inco 
unleſs he had withdrawn the former. 

1 The ag objection is 2 the e- Ly, 
ury upon the pannel, as being againſt the fpi- 
- it 7 the ſtatiite.of Edward the firſt ; this hs 
cover- ruled in Layer's caſe, arid in many other 
caſes. In this Court in the caſe of the King 


ent pleas upon the Record; 


and Sbeeby, which was tried befote my Lord 


Annally and my brother Henn, there were ſixty 
Jurors. And this ſeems confonant with the rea- 
ſoning of my Lord Hale, in his Hiſtoty of the 
Common Law, that there may be as many un- 
exceptionable Jurors as poſſible, in order to be 


certain that there may be a ſufficierit number of 


proper perſons on the ſury. 


The laft objection is to the ſeverance of the 


pannel; and as to that I ſhall be more particular, 
cauſe that was an act of the Court And I 
ſhall ſhew that the ſevering of the pannel, or 
rather the ſevering of Mm trial was' an 4 
iſt, 
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iſt, On principle. 


2d, On the authority of caſes. And 
3d, In practice, 
That this is a Court of Supreme Criminal: 


Juri ſdiction, Oyer and Terminer, and Gaol De- 
livery, may be collected Sparſim from Hale and 


Hains. The Judges of this Court are the 
Sovereign Judges of Gao! Delivery and Oyer and 


} 


Terminer; you will find in a note to the new 


edition of Hawkins by Leacn, a book dedi- 
cated to the preſent Chief Baron Eyre. It is ſaid 


there that when one *© Jury is jointly returned 


for the trial of ſeveral defendants before Juſ- 


* tices of gaol delivery, it is certain they may 
8 afterwards ſever the n if they: find it ex- 


'S 1 
* 0 
4 ; — 


pedient.“ | 
It is admitted that this Court is che „ 


Court, and poſſeſſes the power of a Court of Gaol 
Delivery; and ſhall not this Court be permitted to 


dothat which itis acknowledged the inferior Court 


can do? Is this Court to be circumſcribed hy 


the Yenire, and not do that which it is admit- 


ted on all hands it could do if it were in the 


county where the fact happened. 
The only ſound difference between a 101 at 


* * 
** 


the bar of the Court by Venire, and at the Aſſiz - 
es is, that in the firſt of theſe caſes there ſnall be 


fifteen days between the Teſte and Return of the 
Writ; in the other the Jury Precept iſſues inſtan- 


ter. Both Rules are founded in convenience. 
In the one, that the jury may have time when 


they are to go to a remote diſtance, whereas in the 


"Ke 


other the whole of the county is ſuppoſed to be 


preſent. 


The caſes cited from Hale and Howkins fan : 


only to go to-Appeal. 


This Court was not unapprized of the caſe 


which was cited by Mr. Curran; at the Bar; it 


was firſt furniſhed me by the nn of my 


Brother 
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Brother Bennett, and it meets evefy part of the Dyer 152. 


caſe ; finding however, ſome ' diftums made uſe 
of to the contrary, I availed myſelf of the aſ- 
ſiſtance of the firſt abilities in theſe. kingdoms ; 


Datiſon 
28. pl. i 1. 
Benloe 7. 
Moore 12. 


and I ſhall here read what Lord Mansfield has Co. Lit. 


ſaid, as to the two queſtions which 1 put io his * 
Lord(bip; and what theſe queſtions were, will 


| nn by his Lordſhip letter. 


J took the moſt ſatis factory way af ape 


*« ing your Lordſhip's two queſtions. 


All the Judges were conſulted upon them, 


« and we are all of opinion as follows: As 

to the firſt queſtion—Thar it would be error in 
« Meſtminſter Hall, if a trial for murder were 
had upon the day that the Venire was actu- 
e ally returned, unleſs it were upon a general 
4 reiurn- day. In other words the Venire u 


an Indictment in Meſiminſter Hall, muſt be 


t returnable on a general return day; but for 
„the ſame reaſon, on which we found this 
opinion, we think it is not error in Treland.— 
% In the King's Bench in England, the conſtant 
« and invariable practice has been, to make the 


enire returnable on a General Return- day: 


% But in Ireland the antient and conſtant. prac- 


:*© tice is fated to have been to make it returna- 


ble on a day certain, we think that in this in- 
„ ſtance the Fractice makes the lam; and it is to 


. caſes like the preſent that the maxim Com- 


munis Error facit jus, peculiarly applſes, | 
As to the Second Queſtion. - 


We thinks it would not be error if che prin- 


-<« cipal in the firſt degree alone, wers tried in 


conſequence of the Venire's being a joint one. 


The Indictment in its nature is joint and ſe- 


44 veral, and notwithſtanding the everal , Pleas .. 


of the Priſoners will warrant a joint Venire,” 
75 if at the trial the Priſoners jained in thej 


22 1 8 i 8 2 | "OM Challenge J 
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6x 2K ht be tried 1 vt 
* they _ in 5 challenges, " Courſe ha 


been to try them ſeverally, on account. of * 
; 9 difficulty of getting a Jury alex: 0 we: Chal- 7 
a! lenges to try them jointly.” 5 


- have thus endeavoured to under . fas: 
ral objections that have been made, and I am 
now to pronounce my opinion, in which we 


are all unanimous, that 5 A N not 


to be arreſted. 


Henn, ]. —The firft PU tag that was * on 
was that the Certiorari was miſ· returned. . 
The clear anſwer to that is the diredian, and | 


| the mandatory part of the writ. 


It was returned by the Clerk of the —9 
undder his ſeal, in whoſe cuſtody the Record Was, 
and to whom ! it WAS. 


Sal * Eliz. Afb Yolo '; cale, which was ws the Return 
] 


— 
2 
; 9 


was by the Clerk of the Peace, 10 whom it was 
not directed, but to two juſtice. 

The ſecond objet7ion was, that both the Certiarari 
and Fexire Facias ought to have been returnable on 


. @ general return day, and not on a day certain. 


The Anſwer to this is, that as to — | 
iſſued out of Chancery, they are generally made 
returnable without delay, without naming either 


= general return-day or a day certain. 


If iſſued out of this Court, both with reſpect | 
to. Certioraris and Venire Facias, as they are both 
judicial writs, they are to be made returnable, ac - 
cording to the unifarm and eftabliſbed practice of 
the Court, and that is upon a day, certain. 

We have been furniſhed with precedents for ſe- 


ven and twenty years paſt, and they are all made 
returnable on a day certain. 


From hence I think this inference bi 5 


follows, that the practice and rule of this Court 
| has been uniformly 1 n ſo. If ſo, this 


3 


| 1 . 

lative to appointing days in bank, in which wwe 
there is this proviſo . That in ſuch caſes as ſpe- Neon 
** cial days have uſed to be given for returning of 6 Ge. x. 
** writs and proceſſes, it ſhall be lawful for the Juſ- cap. i. . 
_ #< ticesof every of the Courts of Records, in all 10. 
* the proceſſes by them to be awarded, to aſſign 
ts ſpecial days of returns, as by their diſcretions 
fall he thought convenient. | 
With reſpect to the rule and practice laid down 6 St. Tr. 
in Layer's Caſe, that the Venire is to be made re- * ſup. 
turhable on a general return- day, though in fact | 
the Jury is not to appear, nor the trial be had, 
till the quarts dis poft, it probably is not the 

ctice now in England; for in all the prece- 
dents of Venine Facias laid down in Lilly's Entries, 675. 
they are all made returnable in a day certain, 


exactly agreeable to our practice. 
But admitting the practice to be ſtill the ſame in 
England, it would only prove that the practice in 
the two kingdoms differs; and I will be bold to 
aſſert, that our practice is more conſonant to ſound 
ſenſe and reaſon than theirs; for their practice 
manifeſtly tends to miſtead the Jury, by appoiat- 
ing one day for their appearing to try, when, 
in fact, the trial is not to be ni three or four 
days after; whereas, by our mode, the Jury 


know to a certainty the day on which they are 
to appear, and the trial is to proceed. I therefore 


think there is no weight in that objection. 
It was objected, that the Priſoner ought to have 
been preſent when his trial was appointed. 
In my apprehenfion he was not, in law, in- 
titled to be preſent; it is mere matter of indul- 
I take the diſtinction to be that, if a pri- 
ſoner before conviction has any thing to move, 
he may do it by his Counſel or Agent, but need 
not be preſent; but after conviction, if he wants 
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derſa for a new.trial, he muſt be brought up to Court, 
Keoti. not out of favour, but for ſecuring the priſoner 
2 Str. 844. after he is convicted. And this ſeems to me 
* 25. clear from the caſes cited by Mr. Caldbeck. 

It was next objected, that when the Priſbuer 


Carth. 6. low, and to plead de nove In ſupport of which, 
4 a6; was cited, the King againſt _— and the King 
p. 7 chat againſt Carpenter. 8 
I would firſt obſerve, that the caſes cited are 
of miſdemeanors, in which greater indulgence 
may be given; but not a ſingle caſe was cited, 
nor, do J believe, was to be found, where it was 
cver done in a capital caſe. It might be attended 
with the moſt dangerous conſequences if ſuch 
dilatories were to be admitted in capital caſes. 
Beſides, if ſuch indulgences were at all admiſ- 
ſible, it certainly ought to have been in conſe- 
quence of ſome ſpecial application made by the 
Priſoner for that purpoſe, antecedent to the 
trial; and this, I think, is clearly to be inferred 
Carth. 6, from the Caſe of the King and Baker. For, in my 
apprehenſion, it would be abſurd to ſay, that 
after iſſue was regularly joined below, and re- 
turned here, that it was incumbent on this Court 
de jure to arraign the Priſoner again, without his 
conſent; for otherwiſe, non conſtat, that the * 
ſoner either wiſhed or deſired it. 
| _ ſuch: application was made in the e preſent 
Caſe . 
But what I principally TOP on as an anſwer 
to thoſe objections is, that by the Priſoner's com- 
ing to the bar, and praying oyer of the Indict- 
ment, and afterwards challenging the array of 
the pannel was, in my apprehenfion, to be con- 


e nr were 12852 and regular; 


Ker to move any thing as in arreſt of judgment, or 


was brought up, he ought to have been arraign- 
ed here, with liberty to withdraw his plex be- 


ſidered in law as a clear admiſſion that all the 


and 


Fg It 


and ſalves any antecedent irregularities, if auß Rer. 
ſuch there were, and therefore that the Priſoner vert 
now comes too late, after conviction, to urge any e. 
of thoſe objections in arreſt of judgment. 
Tn the Caſe of the King againſt Kookwood for 4 St. Tr. 
High Treaſon, the defendant's counſel objected to 567. 
the proceeding on the trial, inſiſting it ought to be 
poſtponed, in regard they had not a true and full 
copy of the indictment agreeable to the ſtatute. 
But it was there ſaid by the Court, you ought to 
have inſiſted upon this at the time of your ar- 
raignment ; but as you have pleaded, you now 
come too late, as it muſt be now taken for granted 
you had a ſufficient copy to enable you to plead, 
as you did not object before you pleaded. 
his ſeems to me to be a ſtrong authority in 
point. VC | 8 pp us 71 z VVV 
1 The laſt ol jection was, that as the Venire was joint 
to try five priſoners on an indictment removed 
by Certiorari from a foreign county, that this 
Court was not authoriſed” by law. to ſever. the 
pannel for the trial of one priſoner onl . 
It is admitted that this Court is the ſupreme . 
Court of Oyer and Terminer and Gaol- delivery, 
and that they have all the powers of Gaol-deli- 
very and Oyer and Terminer veſted in them. 
It is admitted that Juſtices of Gaol-delivery have 
a power to ſever the pannel when the priſoners 
refuſe to join in their challenge. 
Caan any one ſound reaſon be aſſigned why this 
Court ſhall not exerciſe a ſimilar, power on a 
| ſimilar occaſion ? It ſeems to carry an abſurdity 
on the face it, to ſay that the inferior juriſdiction 
ſhall have greater power veſted in them than the 
(nn ooo 
Wich reſpe& to the diſtinction inſiſted on be- 
tween an indictment found in the county where 
the King's Bench ſits, and where found in a 
foreign county, makes no difference with reſpect 
to the preſent queſtion. The only difference it 
| | . | EIS 5 makes 5 


ö 


2 
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Par makes, i is that where the indicment is of the J 
verſus ſame county, a Venire may iſſue returnable im- 
Kess. mediately, or a bare award will be ſufficient for 
returning a fury; but where it is of a foreign 
county, a Femre muſt iſſue, and there muſt be 
fifteen days between the teſte and the return.— 
But it makes no difference with reſpec to the 
power of the Court of ſevering the pannel. That 
remains without any controul or reftraint. _ 
I has been argued, that as the Yenire is Joint, 
it cannot be ſevered. 

I the law was fo, this 1 inconvenience would 
neceflarily follow, that all or none could be 
tried. So that if one of the priſoners ſhould, 
by ficknefs, be unable to attend, or ſhould eſ⸗ 
cape, none of the others ſhould be tied. What 
an inconvenience and delay of juſtice this would 1 
create muſt be obvious to every one! | 

But I conceive the law not to be ſo, but to be 
s 
That a Venire, though joint againft ſeveral, in 
order that all may be tried at once, to fave the 
neceſſity of ſeveral trials, and that. neceffarily, 

yet in point of law they are conſidered” as 2 
veral pannels, to try the ſeveral priſoners ſe- 
parately, if made neceſſary by their refuſing to 
we in their challenges. 
Upon this princi wh it was, that the trial in 

Dyer 152. the Caſe of Thym * rey was deter- 
| mined by the Courts of ing's Beneh and Com- A 
mon Pleas to be right. Which opinion ſtands 
unimpeached by any author cited, or that I was 
48k. Tr. able to diſcover. In the Caſe of the King againſt 
863. FRookwoed, it is faid there were ſeveral Yenires 
iſſued; why, to anſwer the convenience of the 
Court, which had only a commiffion of Oyer and 
Terminer, and does not apply to the Court; and 


| 2 Hawk, the expreſſions of Hawkins are equally vague and 


indefinite. 


It 


. 


| ſons which induce me to concur with the reſt of 


tot. 
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Brailfireit, Ihe pots a i caſe of 0 | 


derable expectation, I ſhall, mention thoſe rea- 


the Court in the deciſion, we are about to make. 
Seyeral objections have been made to the pro- 


ceedings in this caſe. it 


Firſt, As to the Certiorari. 

'Iſt; That it was miſgdirected. Alt i is not fo... = 

 2dly, That it was miſ-returned.—lIt is not ſo. 

_ 3dly, That it was not returnable on a general. 
return day. 

The ſame objections a are made to che Dire. 

This appears to be not- matter of Law, but. af 
Prattice and Regulation. 

In all the caſes where the Law is faid to be, 


that there ſhall be fifteen days between the teſt 
and the return, there is no reſtriction as to the 


return day. 
In Layer's cafe, the Officer of the Court was 


applied to for information, 5 
irſt Shower ſhews it to be but matter af 3 36. 


prattice, as it directs the firſt return, . of the 


next term to be the day. 


The practice here is different, as appears 
from the Return made us of proceedings, of the 
like nature, for ſeven and twenty years. 
But, even if the objection h. any weight, it 
is now too late to make it. 
Many defects, which at an early ſtage of a 


cauſe may be taken advantage of, are cured by 


appearance, and omitting to make the objection 
in proper time. _ | et | 
= e oc ig 
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= " The Defendant appearing. ſhall not abject to 
Lein, the Proceſs on which he has appeared, That | 

2 Hawk, it was nct returnable on a proper day, or that 
391, 302.it Had not ſo many days as it ought between 

[5 5g Ne and Return,” or for any ſuch like de- 
K 

The reaſoning applies alike in the preſent | 

inſtance. 

No objection was made on this ground by 
the e before or when he was brought to 
tri 

| Beſides, ſhall he be allowed to make objecti- 

N ons to the Venire, after he has challenged the Re- 

= turn to it, without objecting by his challenge to 
1 the Venire itſelf, 

By his challenge, he did not pray that the _ 

Venire ſhould be quaſhed, but only the Return 
by the Sheriff to it. | 

This, according to every idea of- pleading, af- 
firms the Venire. 

As to the objection that the priſoner mould 

be arraigned in this Court, and plead de non; 

This is but matter of. Praftice, and not of 

Kight. ; 

L Nor is it laid down. in any caſe to be the 1 
aw. 

The caſes cited, only amount to hoy that 
the Priſoner is admitted to plead de novo, if be 
defires it. 

If the priſoner had any reaſon to offer nr 
withdrawing the plea below, he might have 
ſhewn it, and probably he would have been ad- 
mitted. 4 

However, he muſt have withdrawn the dien 

| below, for what an abſurdity, nay Error would 

follow, 
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follow, if two diſtinct ſubſtantive pleas ſhould * 
appear on the Record. 0 
TI be cafes quoted, 


The King againſt Baker, cannot be law i in x the Cath. 6. 


latitude therein mentioned. 
I be King againſt Aylett. 
The King againſt Shipley. 
The King againſt Ward. 5 | 
| Theſe cafes only ſhew at the PRES Cointt 
does not look upon itſelf as bound by the pro- 
ceedings of the inferior Court, if juſtice and the 
Priſoner's caſe require that he ſhould be permit- 
ted to withdraw his plea below, and plead here 
de novo. 
Here, by his challenge to the N he affirms 
| his „ 
As to the objection that he was not perſon- 
oo preſent, when the day of his Trial was 
xed ; 
p He certainly, in Intendment of Law, was pre- 
ent. 


In the King againſt Johnſon, per Lord Ray- 2d.Strange 


| mond, it is ſaid to be a Rule of the Court in ca» 825. 


piral caſes never: to move any thing in the ab- 

| ines of the Defendant. | 

It ſeems to be a reaſonable Praftice, but furely 

- a Priſoner may waive it. 

4 Quisque poteft renunciure Jun pro he intro- 
e, 

Might he not at any day i in Michael mas term 

laſt before, or even on the day of trial, have deſir- 

ed another day if he thought proper. 47 

But if notice be neceſſary to be given in per- 

ſon to priſoners of their day of trial, how can 

they have it from the Court in cafes to be tried 

at the Aſſiazes i in the country, which are but as 

SY one 
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Ren one day, and where every Priſoner: i is ſuppoſ- 5 
2 ed in intendment of law be tried on the M 
6 - da 
The Commiſſions do not- iſſue until too late 
for ſuch notice. | 

They are not in force in the country until 
opened, which is the firſt day, and then and not 
before is there any intercourſe e between the Cou rt 
and the priſoners. > . 

Does it ever appear on the Record; that the 
Priſoner is preſent when the Venirè is awarded; 
Except that immediately atter iſſue Joined, the 
Penire is awarded. 

_ . Afterwards follows a 4 10 the Priſoger and for 
the appearance of the Fury. 

Ibis is to prevent a diſcontinuance, and but 
legal fiction: And when the Record is made up, 
all will appear as it ought. 

I any real inconvenience aroſe to the Pri- 
ſoner from the appoinment of the particular 
day 'of Trial, the Court might have been in- 
formed of it, and probably would have fixed 
it ſo as to induce no , Pha the ET 
Toner. Ly 

It is now too late. _ | 
As to the laſt objection, which ſeems to be 
the moſt plauſible, | namely . the Jovering the 

Panne“; | | 

It is agreed, that the Juſtices of Gaol Deli- 
very may ſever the pannel. 

It is agreed, that the Jude, 'of the Kin 
Bench are the ſupreme Juice: of Gaol 5 
Jivery. 

But a distinction is taken as to the powers of 
ſevering the pannel, which, as to them, is to 
-. be underſtood as . to proceedings in the 
Country 


| 
| 
| 


p_ 


1 ſtrietneſs abt to proceed by Ark. or Pre- 
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County where they it; and taken up p by them der 
there originally, and not to proceedings remov- — 
ed before them from à foreign county. | 
In what, Law Book” is this Reſtriction laid | 
down? We | 

The only material reſtriction Feat to be, 
that of giving fifteen days between the Teſte 
and the Return of their own Writs of Venire, 
and this upon the ground of neceſſity and con- 
venience, 

But when this rule of law is laid down is there 
any reſtriction eſtabliſhed, as to their power , 

Tevering the pannel None. 

If not, let us ſee what Lord Hale ſays—Be- 2d. Hale 
fore Juſtices of Gaol Delivery, though at firſt 264. 
the ;awarg be joint, and the pannel accordingly | 
returned, and the Prifoners Wiege peremp- 
toril ſeverally, whereby | there are not left up- 
on hd pannel enough o try them, and a tales 
is awarded returnablè the next day, and yet g gur vs 
the Court, may sven the next day, ſever Caſe, "0 
the Na AWAY and allo the Tales. Pom. 100. 

9 aid, this is done bye en 4 
"Juſtices of Gao } Delivery, becauſe they make an 
award ore tenus, and not by Writ, as the King's 
Bench does. 85 

But though this be the uſual inethod; 

"the Commiſſioners of Gaol Delivery, may, oh 


cept. 
For in Second Hale, where this is laid un. . 
_ there is a precedent of a Mrit of Venire from 32, 33, 34. 
the Commiſſioners of Gao! Delivery to the She- 

_ riff, importing ſeveral matters, Lk in act 

Aud the ee 0 a r | 


7 > 
1 


But 


— 


Neon. 
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But although. this ſolemnity of ſummons, 
may and ſhould be uſed, yet they. may command 
the Sheriff ore fenus, to return a pannel with- 
out any Precept in writing to him. 

So that no argument for the Priſoner's pur- 
poſe can be inferred: from their uſual mode of 
proceedings by award are tenus. _. 

They may proceed by Mrit, and if- they do, 
1 know no law which ſays they may not ſever 
the pannel, if they ſee expedient. - 

Then it comes to this, whether this Court 
may not for the purpoſos of juſtice and expe- 
piency, uſe ibeir own Writ, as ſuch Juſtices do 
their Precept ore ſenus. 

It is ſaid a Tales. conſiſtent with the Yatire, 


could not have been granted, as it muſt have 


one. 
The inference is not true. | 
For the Venire upon the ſeverance of the 
45 becomes leyeral,. and the Tales would 


been a ſeveral Tales, ans the V. enire. was a 0k 


—ͤ— 


_ . correſpond. - 


And. by the caſe \ in Hals, the Court of Gaol 


Delivery may after a joint award 6f the pan- 


nel, and a yoint Tales, when the award is fe- 


verel, alſo ſever the Tales to make them con- 
ſiſtent with each other. 


ITbe ſevering the Talas can be done by the 
Julie of Gaol Delivery, merely as being alſo 
Juſtices of Oer and Terminer, who always 15 5 
ceed by Writ or Precept! in writing, : and nh can 


grant a Tales. 


And yet, though proceeding by feet in 


writing only, it appears the Tales which ori- 
; ginates with them, may 


be ſevered to make 
it agree with the ſeveratice of the joint award 
by: them as mee of Gaol Delivery. 1 


* 


1 


e 


2 


Thy 


When it is conſidered: that all Commiſſions _ 


Rex, 


whether of Oyer and Terminer, or of Gaol De- werſue 


livery, proceed from the Crown, it ſeems a lit- Keon. | 


tle extraordinary, that the King” ſhall have leſs 


peg when he brings the Record to be tried 
e 


fore himſelf, than when he delegates his pow- 
er to inferior characters of his own creating, 
namely ordinary. Commiffioners of Gaol Deli- 
very. When the cauſe is removed, this is a 


Court of © Gaol Delivery to all 3 ex- 
eſte and 


cept the fifteen days between the 
ene, 5 | 


Thus far I have conſidered this point in the 


A 


caſe upon principles. 


But the Caſe of Thymolby and Gray, is in Dyer 
point; therefore I concur with his Lordſhip 152. b. 


and my Brethren, that judgment ought not to 


be arreſted. , | h 


Bennett, ].——The reaſons for refuſing the 
preſent motion in arreſt of judgment, have been 


ſo fully ſtated, and the objections made by the 


Priſoner's Counſel ſo fully anſwered, that I ſhall 


confine myſelf to a few obſervations on the caſes 
cited; and a few caſes in ſupport of thoſe ob- 


ſervations. * _ 1 . 
It has been urged that the Certiorari ought to 


have been returnable on a general return-day— 1 — 28 


To ſupport this they cite Shower. „ 
In my opinion, a Certiorari iſſuing out of this 
Court is a judicial and not an original Writ. —— 
Our Writ is teſted by the Chief Juſtice - An ori- 


ginal Writ iſſues out of the Court of Chancery, 
and is teſted by the King bimſelf.—I ſpeak in 


general of original Writs, and perhaps the little 
intercourſe between. the Crown and the Clerks 


* in 
* 


Rex in Chancery, made it neceſſary to limit and ap- 

79 point the Returns to certain fixed days. Our 

judicial Writs being immediately under the con- 
troul of the Court, required not this neteſſity, 
and it was better to leave the term of them to the 


- 4 — > 


| diſcretion of the Court. „„ Rnd, DE $a) 3 
Vow be reference in Shower contains a Latin rule 
made in the 3d year of William and Mary; it is 

not declaratory of the law; it looks forward, and 

upon examining it will be found 0 relate only 
to Ceriioraris brought by Defendants, and who 
poſſibly might have delay for their object. Up- 
on running over the Statutes of James: the Firſt; 
and William and Mary, made in England, with 
regard to Certioraris, it appears that theſe Writs © 
may be iſſued either in term time by the Court, 
or with certain regulations by a Puiſae Judge iti 
vacation. "This ſhews they are not original Writs. 

If a Puiſne Judge in his Chambers, had the 
power of iſſuing original Writs, I fancy cer- 
tain officers of Chancery would feel a ſenſible 
5 decreaſe of their profits. A book (not of much 

authority I confeſs) Bohur's Engliſh: Lawyer — 
_ obſerves that the Ceriioraris now in practice, 
whether granted by a Judge, or the Court, are 
rather Proceſſes than Writs, and ſurely: let the 
Rule in Shower be what it may, it could only 
'bind the Court thar made it, and could not make 
a law for the King's Bench of Ireland. 
The next objection was, that the Priſoner 
ought to have been in Court on the day his trial 
was apppointed; for this the caſe of the King and 
Jobnſon was cited; this caſe is reported partly 
in Foſter, in Strange, and in the firſt Barnardifiu 
' Sparfim : what relates to the preſent queſtion is 
in page 111._—Ketelby, the Priſoners counſel, 
moved the Court to appoint a day of * the 
TEC | „ Sort 


— , Su EST EPS ĩ 


of Counſel, and the Court obſerved further, that „Wa. 4. 
Priſoners being preſent, upon which Kertelby 

bring him up, and the Court did ſo.—This is 
the whole of that caſe. The queſtion then is, 


is it mere practice, or is the omiſſion error? It 
was ſaid, if Irecollect right, that he ſhould have 


rom are—** The Court held this to be a fixed 
by the report of this ſame caſe in 1ſt. Black. 
the ſecond day of the next Term, and which by 

the way ſhews, that there was nothing in the ob- 


being on a general-day. If this therefore, was 


might diſpenſe with it. Here the Court had been 


% 
Court refuſed him, as his caſe was not within Rex | 
the Statute which entitled a Priſoner to the aid T 


this application could not be made without the ch. 3. 


deſired that the Court would grant 4 Rule to 


a dies datus ; if ſo it muſt be part of the Record 
when made up; but upon examination, I do 
not find in the precedents any ſuch entry, and in 

my opinon, the queſtion about-perſonal-preſence 

is a queſtion of practice merely. In the caſe of 2 Bur. 930. 
the King and Sprag, and another, the Defendants 
were convicted at the aſſizes of a conſpiracy, | 
and the conviction had been removed by Certi- 
orari, but not the perſons, —The words in Bur- 


«and invariable rule of practice in this Court,” — 
that Defendants muſt be preſent, and it appears 


Rep. that the Court directed the Defendants Coun- 209. 
ſel to move for a Habeas Corpus to bring him up 
jection, as to the Return of the Habeas Corpus not 
but a queſtion of practice, the Court, in my mind, 
applied. to by the Priſoner's Counſel, on Satur- 

day June the twenty-third, to. remand the Re- 
cord: and ſuſpend the Habeas Corpus which had 
been applied for and granted the ſixteenth, —— 


health, and that the bringing them up would iu- 


118 ;F 


Ki therefore have had the appearance rather of cru- 

On. N 8 r f * > x 8 TEL 

-* elty to bring them up in that Term; however, I 
will not fay but that if the. want of perſonal pre- 
ſence were error, the Priſoners counſel had a 


indulgence. _ A Eb 
© The laſt two points, I mean as to the Return 
of the Venire and the ſeverance of the pannel, 
T own appeared to me, to be of much difficulty, 
—] have examined them with all the care. I 
could. I conſidered the motion in arreſt of judg- 
ment, not an application to our diſcretion, not 


demand not of a rich man, but however the de- 


| ſuitors, to call upon the Judges of the land, at 
the proper ſeaſon, jus dicere.. * 


: —_— 


4 St. Tr. trial, and by Holi in the other two caſes quoted 


Practice; But Layer's caſe is in my mind, far 
tom being free from confuſion. In the begin- 
ning af the caſe Chief Juſtice Pratt is made to 
fay, that he could not appoint any: day but a 
general return without making error in thi 
proceedings. The 1 had begged for a ſew 
days, which one would ſuppoſe could got be 
given even by conferit ; and yet afterwards when 
the queſtion came in arreſt of judgment, he does 


= anſwer the objections of the Prifoners'coun- 


Rex danger their (or ſome of their) lives—it would 


right to inſiſt upon it, even though it aroſe from 


to be influenced b applications to the paſſions, 
dut a Demand of a Right ; in the preſent caſe the 


mand of a man intitled in common with all other 
6 st. Tr. What is ſaid by Chief Juſtice Pratt in Layer's 


6 Med. from the State Trials, ſhews clearly that theſe 
T Pate > 12 thought they ought not deviate from the 


rror in the 


el, but applies to the officer for the practice; 
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Ll 


of appearance. 


it would have been more properly called the day 1 254 
* ; 5 3 ' #:." 2" dt 


See what the guarto die poſi of the firſt Re- Kean: 


turn is this year, Hillary begining Monday, 4*. 
Wedneſday.——Egfer the like.——Trimty Mon- 
day, 4% Friday. Mic haelmas, Monday, 4*- 
Thurſday—What can a jury do? Is it not better. 
to have the trial the day of the Return ? If it be 


but a queſtion of practice I muſt decide in favour 


of ours. There were but three Return days on; 


which trials could be had in Michaelmas Term. 


Rr 


„ ͤ OTC Eo LTS 


6 


= 


The caſe of Newburgh and Burrows, ran through 
two of theſe days, and then we ſhould have had 
but one day for all the other trials at bar There 
is a good reaſon why there ſhould be fifteen days 
between the Teſte, and Return, when a cauſe 
comes in from a foreign county ; but I ſee none. 
for fixing the trial invariably to the quarto die poſt 
lf it be but practice in Meſtminſter- Hall, our 
practice may vary The rules might have been 
formed from different reaſons, and which did 
not extend to both kingdoms.— Tis true, we 
adopted the laws of England in the reign of Henry 
VII. but we never indiſcriminately repealed the 
Iriſh acts which had paſſed before that time, that 
were not contrariant to 10 Henry VII. - Where 


* * nene © 4 + . - — 
* oy 
. * 
n , 1 


a matter is ſanctioned by uſage immemorial, one 


may go ſo far as to preſume an Ordinance, or 
even a Statute, although the Roll be not now to 
be found. — The old Engliſh Statutes of Wei- 
minſter, Glofter, Merion, and Marlebridge, are 
not to be found on the Rolls, they are now only 
to be met with in printed books.—The uſage of 
the Courts of Ireland has even in Veſtminſter- 
Hull been often attended to upon Writs of Er- 
ror; and it appears in Strange, that they have 
attended to FUN made by Iriſh Judges, 

| 2 | 1 


7 Jon.” 
367, Cr. 
& 126 


„ 


in one caſe by the Chancellor, two Chief Juſtices, 


* 


I confeſs I had ſome doubts how queſtions of 


Record could be made up, and whether the iſſue 


not being found as to the other four, it was not a 
di ſcontinuance; and which, if ſo, I think would 


the others | 


extend to the Priſoner at the bar, as well as to 


I think the caſe of Tyfen verſus Turton, ſhews 
that there need not be any ſurmiſe before verdict 
—fereit is ſtronger—This indictment is in fact a 
' ſeparate” charge againſt each: the guilt of one 
is not the guilt of the others; the facts, the 
evidence may be different; the arraignment is 
feveral: they pleaded ſeverally, and the finding 
of the jury muſt be taken feverally, and not 


joint. Tis not like the caſe of ' Conſpiracy; and 
ſome others, where the facts of ſeveral amount 


to a joint crime; but here A may be convicted 


of murder, B of manſlaughter, and C may have 


. 0 eee een 


* 


a ſpecial verdict, found againſt him, Rating facts 
which may cauſe great doubts ASE he ought 
10 be convicted at all: It ſeems ſtill to be a 
matter of ſome doubt, how far a man within 


werſus : 


i4 
Koon WD 
* 2454 
ou 
413 


ſignal, but at a diſtance and out of fight, may be = 


charged as preſent. But to reſume, the point 
2bout waking up theRecord; in the King v. Royce, 
where a cauſe had been removed by Certiorari, 
the Court of King's Bench gave judgment with- 
out calling upon the defendant to plead. de novo 
below, às it is contended for we ought to have 
done; and for which that wretched caſe in Carthew, 
Tabulain Naufragio, the King v. Baker, was cited: 
Theſame point appears iu the King v.Spragalrea- 
dy mentioned; and in the King v. Royce. The 
fourth objeRion there was, that it did not appear 
from the Record then in Court, what had been 
done with two otherswho had been jointly indict- 
ed; and ſome old caſes were quoted, but the anſwer 


| was, the caſgs of the defendants were diſtinct 


and ſeparate : Although there Royce was only 
charged as a principal in the ſecond degree. 

In truth, if there have been any irregularities, 
moſt of them were done in favour of'the Pri- 
ſoner; and by the indulgence of the Counſel for 


the Crown; he was allowed ' Qyer of the Venire 5 
and Return, to which he was not entitled, but 


which the Crown did not refuſe; he was allow- 


ed to make challenges for non-reſidence, which 


if objected. to, muſt have been refuſed.” | But I 
_ incline to think he has waived-his time for Ob- 
- jecting ; he moved to put off his trial upon 
- affidavit,  . but never mentioned - any: objection, 
ſave theſe: in his affidavit ; he challenged the 


Return of the Venire, and prayed that the Re- 


turn and Pannel might be quaſhed ; he then chal- 


* 


Pa. 86. 


2 25 ” 
* 
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lenged the Polls. Lord Hardwicke ſays that 


in the caſe of AM bittington and Charlton (which 
was an appeal of murder) it was determined 


that the parties appearance had cured an irre- 


— 


ularity in .meſne proceſs. Three Judges, Par- 


er, Powis and Eyre, were of this opinion; John 


Fowel contra. I ſought for this caſe, tis imper- 


fectly reported in 10 Mod. and is mentioned in 


Hawkins, Strange, and Salkeld. If this be the 


rule of law, the unfortuhate man at the bar bas 
- paſſed his time for availing himſelf, little or much 


as the advantage may be, of any irregularity that 
has happened. As to the queſtion whether there 


be Error or not in this caſe, I take great conſola- 
tion from what has fallen from his own Counſel, 
of an intention to apply for a Writ of Error :— If 


we are right, our opinion will be confirmed by 


men of great abilities and eſtabliſhed character; 


If wrong, thank God we can do no harm. 


boring the whole of the motion in Arreſt of 
Jpogmen, the Prifoner fat at the bar attended 


y a Clergyman.—As ſoon as the Court had 


pronounced their deciſion on that motion, 


The Clerk of the Crown ſaid—Prifoner ſtand 
up at the bar, and hold up your right hand. 


Which the Priſoner having done, 


Clerk of the Cron. Robert Keon, you have 
been heretofore indicted for that you not hav- 


ing the fear of God before your eyes, nor the 
duty of your allegiance. conſidering, but being. 
wholly moved and.ſeduced by the inſtigation of 


the devil, on the 16th day of October, in the 


kill 


 twenty-ſixth, year of his Majeſty's reign, at Dry- 
naun in the county of Leitrim, did trattorouſly , 


/ 


kill and murder George Reynolds, otherwiſe ker 
called George Nugent Reynolds, by diſcharging ve 
at him a piſtol charged with gunpowder and lea- Keon. 
den bullets, and thereby giving him a mortal 
wound upon the head, a little above the left eye- 
brow, of which he inſtantly died, ' againſt the 
eace and ſtatute. Upon this indictment you 
have been arraigned, and on your arraignment 
pleaded not guilty ; and for trial put yourſelf 
upon God and your country, which country 
formerly found you guy, and thereupon 
Counſel on your behalf moved the Court in 
Arreſt of the Judgment; and the Court is now 
unanimouſiy of opinion, that the Judgment | 
againſt you ought not to be arreſted. What have a 
vou now, therefore, to ſay for yourſelf why 
judgment of death and execution thereupon 
Ne not be awarded againſt you according to 
Fa | 8 . 8 


0 


. And the priſoner having ſaid nothing, Lord 
Farlfort proceeded: '— » e ee 


Earlsfort; C. J.— It becomes a very neceſſary 

though very painful part of my duty, as well 

for the example of others, as for your good, to 

ſtate ſome of the circumſtances of the black 

fact of which you have been found guilty by a 
reſpectable Jury of your own county, and in 

truth as reſpectable a Jury as any other country 

could produce. Vou have been found guilty of 

MURBER—the moſt horrible offence that is to 

be found in the catalogue of human crimes-and 

in this caſe attended with circumſtances of 
aggravation.— As many of the public attend 

on this occaſion, it becomes neceſſary to the | 

Sa | | facts | 


- 
»- 
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facts; and perhaps it is in a certain, degree 
perſonal, when I reflect that you are an attorney, 

and an officer of our Court, who from your age 

and your ſituation, muſt have been apprized of 


the conſequence. : | 
It ſeeins, the unhappy victim of your reſent- 
ment had uſed ſome afperſive language with re- 
gard to you, and you took the moſt ſummary 
and moſt violent mode of fatisfying your own 
angef, and vindicating your feelings of falſe 
honour.—You, an Attorney, ſought the moſt 
public place, the county town, the fitting the 
Fudges, to publicly beat him; one would have 
thought human wrath could not have gone far- 

ther; one would have thought, that the perſon 
who tamely received ſuch an inſult could have 
Excited no other paſſion but pity, and have over- 

come every thing like reſentment. 

To fatisfy the world, to fatisfy the falſe 8 
pearances of honour, Mr. Reynolds ſent a com- 
mon friend to you, who apprized you, that you 
might appear as an adverſary without any fear 
of danger to you, for that Mr. Reynolds would | 
have no weapon to do you miſchief. Whether 

this previous notice were agreed to or not, on your 

part, is of little importance —If it were, it was 

the moſt abominable treachery—if not, it was 
puſillanimity and borrid reſentment.— After ſuch 

à propoſal, you went on the next day, after 
having ſlept a night, after having, as every man 
muſt be ſuppoſed to have done, addreſſed your- 

ſelf to the Almighty in prayer, and ruſhed in the 


a» 


moſt brutal manner on the wretched object of 
your rage, and deprived him of his lifes nor 
even then ſatisfied, while the wretch lay dead at 
your feet, you continued to expreſs your reſent- 


\ 


ment. 
* & — 

4 
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It muſt be a great addition to what you el. Ren 
dure, to feel that you have drawn à long famiſy 229 
into the moſt diftreſsful ſituation, by this ſad in- 
dulgence of your paſſions I am ſure I feel much 
for them. But there is one conſolation that 1 
have, that though there has been a long delay 
iven to juſtice in your caſe, yet it ſerves: to 
1ew, that no man, however entrenched in 
wealth and cormnections, but will find the law 
too ſtrong for his crime. 
You have had every aſſiſtance the law could 
afford you; and I truſt that it has given you time 
to make ſome attonement to that Power whom 
you ſeem to have ſo long forgotten. 
His. Lordſhip then proceeded to pronounce the , xx H. 
judgment as in caſes of High Treaſon. P. C. 350, K| 
„ 2 3 : e | Rs ö.. 382. 1 
The Priſoner was ordered for execution on the 3 e Þ 
26th day of February following, and a ite for c. 386 
that purpoſe was ifſned; ander the. ſeal of the 
Court of King's Bench, and” not the ordinary 


arrant,, as at Aſſizes and Seſſions. =” 
l ** J ĩũ ² ͥ́ UV in ö 
; The Warr was in the following words: 
* GEORGE the Third, by the Grace of God of Great 
| Rfitaip; France and Ireland, King Defender of the Faith, and 
ſoforth. To'the Sheriffs'of the county of the city of Dublin, 1 


e 


eee Calan tet BA har, 
ee the Court here, that the ſaid Robert Keon be 
taken from the Bat of the Court where he now ſtands, to the 


le OR FER) 1 — | 
— — — NIE — — — — —— 
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Rac me Counſel for the Crown on this trial and 
verſus motion in Arreſt of ares 40 the e 
Keon, _ wbove, were, | 
Henry Duquery, 
William Caldbeck,$ 
John Philpot Otrra 
Chriſtopher Stone Williams, 35 
John Kirwan, bx: E Eſqrs. 


* * 
* : oy 


of 


John Geoghega , 75 ; 
Gerald 'O'Farral, -* * * VV "= © 
George Joſeph Browne, £2468 e 


"it And. George Moore, 


- Solicitor for the e Mr. Ch. * 
Niſbitt. 


— The Priſoners Counſel! on the trial and motion ST Th: 
in Arreſt of Judgment, were, | A A. 


ae James Fitzgerald, Eſq; his Majeſty 's Prime 
7 Serjeant, 
| The Honourable Joſeph. Hewitt, his Ma- 
ART 8 Third . „ Th > 8 
1 'The 


quire, and 3 preſents, frigly ad you, that up- 
on the ſixteenth day of February next, air to the faid - oil 
gaol, and thereout take the body of the 24d Re rt Keon, and 5 
him ſo taken out in ſafe cuſtody, you are ns convey to the 
accuſlomed place of execution in your ſaid county of the city 

* 5 # of Dublin, and that you on that day do cauſe execution to be 

| done upon the ſaid Robert Keon, in all things as herein before 
are particularly mentioned; and this you are by no means to 


8 omit at your perils. Witneſs — Lord Earlifort, at the 
King's Courts, the 3 1ſt day of anuary, in the ewenty-cighth. 
year of our reign, | 

4 2 ye (CARTER, 
13 | By the G the King. 
Rz.. by bo BRADSHAW, D. C. Cj 


(COPY.) 


The Honourable Simon at 
Dennis George, Eq; Recorder of Dut 
ohn Bloſſett, 


ohn O'Connor, wn 
ichael Smith, t 3 


Toby Mulloy, 
Edward King, 
Edmond Stanley, | | 
ames eee 3 | 2 
harles Marthy 4 >. 
Luke Fox, ; Ps, * 
And Edward Carldt ton, | VVV 


Solicitor for the Priſq; e » Mr. Francis Higgins | "= ö 


